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2Abstract
The rapid development of investment arbitration, especially during the last two decades, 
has been followed by extensive academic research and scholarly writings in this field.  
However, these have focused mainly on the legal documents that allow investment 
arbitration, grounds for the claims brought before investment tribunals, jurisdiction of 
arbitral tribunals, remedies available to foreign investors, and other similar topics.  The 
calculation of the applicable monetary compensation payable to investors and the 
assessment of the value of investments have not received extensive attention in such 
writings even though the main point of interest for the parties involved in investment 
arbitration usually consists in how much they can gain (in the case of investors) or how 
much they can lose (in the case of host states) as a result of the arbitration.
As the monetary compensation payable to investors as an outcome of investment 
arbitrations is directly linked to the value of the investments that are negatively affected 
by host states, the assessment of the value of investments at the centre of arbitral 
disputes is important for both investors and host states.  Given its importance, the 
present research examines the valuation approaches and methods which may be 
employed in investment arbitration in order to assess the value of investments.
The thesis focuses on the main approaches for the valuation of investments at the centre 
of disputes (namely the market based, the income based and the asset based valuation 
approaches); the corresponding valuation methods through which such approaches are 
implemented; and the basis for their application.  The research includes a comparative 
analysis of the existing valuation instruments.  This shows why certain approaches may 
be used to assess the value of investments in particular arbitration circumstances while 
others may not.  Also, the research points out the importance of correctly correlating the 
application of the valuation instruments to the context of each investment dispute by 
reference to at least the type of investment involved, the category of available evidence, 
and the type of damage incurred by investors.
The research uncovers the main advantages and disadvantages of the valuation 
instruments used in investment disputes.  This indicates that the valuation instruments 
3demonstrate a mutual superiority, and also that no complete valuation instrument 
currently exists.  The thesis concludes that the current practice of arbitration tribunals in 
relation to valuation matters can be improved from several perspectives (i.e. from 
regulatory, administrative, judicial and theoretical perspectives), and formulates
suggestions in this respect.
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91. INTRODUCTION
1.1 General Context
Over the last two decades, the number and value of disputes brought by foreign 
investors against states where their investments
1
are located has increased 
considerably.  The expansion of investor-state disputes can be explained by three 
main factors.  The first one consists in the multiplication, by tens of times, of the 
level of foreign direct investment (FDI): where in the 1980s the annual FDI 
outflows averaged approximately US$ 100 billion, during 2007-2011 the annual 
FDI outflows averaged approximately US$ 1.7 trillion.
2
  In addition to the FDI 
outflows from the large industrialised Western economies, such as the US, the 
UK and Germany, the growing FDI outflows from emerging economies, such as 
China, India and Russia have also contributed significantly to the increase in the 
global volume of foreign investments.
3
  Secondly, the array of legal instruments 
allowing private investors to pursue legal claims against host states has 
developed substantially.  Currently, investors can rely on over 2,500 bilateral 
                                                          
1
The term ‘investment’ is used with the meaning conferred to it by Article 25 (1) of the ICSID 
Convention, as explained in ICSID jurisprudence, including in the Salini case (Salini Costruttori 
S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4) and Joy Mining 
case (Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11). 
For ease of reference, the arbitral tribunal in Joy Mining case stated that ‘summarizing the 
elements that an activity must have in order to qualify as an investment, both the ICSID decisions 
mentioned above and the commentators thereon have indicated that the project in question 
should have a certain duration, a regularity of profit and return, an element of risk, a substantial 
commitment and that it should constitute a significant contribution to the host State’s economy’ 
(Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11, award 
on Jurisdiction, 6 August 2004, para. 53).
2
See Karl Sauvant, Federico Ortino, Improving the international investment law and policy 
regime: Options for the future, Background report for the Seminar on Improving the International 
Investment Regime, Helsinki, 2013, available at 
http://formin.finland.fi/public/download.aspx?ID=113259&GUID=%7B1202781B-0D9B-4E9C-
9621-FCA4DA87881E%7D. See also UNCTAD’s World Investment Reports available at 
http://unctad.org/en/pages/DIAE/World%20Investment%20Report/WIR-Series.aspx, accessed on 
7 November 2014.
3
For details regarding the increase of FDI from the emerging economies of Brazil, Russia, China 
and India, please refer to David Collins, The BRIC States and Outward Foreign Direct 




several international trade treaties (such as the North 
American Free Trade Agreement); and other international investment agreements 
(such as the Energy Charter Treaty).
5
  The third factor concerns the setting-up of 
specialised arbitral tribunals for the settlement of investor-state disputes which 
offer investors who have been negatively affected by host states’ actions the 
legal setting to pursue claims directly against such host states.
Undisputedly, the main arbitration institution for the settlement of investor-state 
disputes is the International Centre for Settlement of Investment Disputes 
(ICSID) of the World Bank.  As an illustration of the importance of ICSID, as 
well as of the trend of significant growth of investor-state disputes, the ICSID 
related statistics indicate that, while only 5 cases were registered before ICSID 
up until 1974, ICSID has registered 497 cases under the ICSID Convention and 
Additional Facility Rules at 31 December 2014.
6
Out of this total number, 50 
new cases were registered with ICSID in 2012, 40 new cases in 2013, and 38 
new cases in 2014.
The large number of investor-state disputes, related legal instruments and dispute 
settlement institutions indicate the increasing significance of investment disputes 
in the international legal and economic arena.  This importance is also reflected 
in the legal writings over the last ten to fifteen years in relation to investor-state 
disputes – which have analysed multiple matters of relevance in the context of 
such disputes.  The primary focus of the writings of legal authors (i.e. the legal 
doctrine
7
) in this field has been on the setting-up and functioning of dispute 
                                                          
4
Rudolf Dolzer, Christoph Schreuer, Principles of International Investment Law (Oxford 
University Press, 2008), p. 2.
5
For an analysis of the main issues regarding the investment treaty system, please refer to Federico 
Ortino, Hugo Warner, Audley Sheppard (Editors), Investment Treaty Law: Current Issues
(British Institute of International and Comparative Law, 2005).
6
The ICSID Caseload – Statistics, available at 
https://icsid.worldbank.org/apps/ICSIDWEB/resources/Documents/ICSID%20Web%20Stats%20
2015-1%20(English)%20(2)_Redacted.pdf, p. 7, accessed on 2 March 2015.
7
The scholarly writings of legal authors on topics regarding valuation matters involved in 
investment arbitration are also collectively referred to herein as the ‘legal doctrine’, and, in some 
circumstances, the ‘doctrine’. For further details regarding the ‘legal doctrine’, please refer to 
French authors Serge Guinchard, Gabriel Montagnier, The Entity of French Doctrine: Some 
11
settlement institutions; choice of forum; appointment of arbitrators; procedural 
rules to be observed for commencing and carrying out legal disputes; and 
enforcement of arbitration awards issued as a result of investor-state disputes.
8
  
However, to a great extent – and with only very few exceptions which will be 
detailed below – the legal writings have not focused on questions regarding the 
manner in which arbitral tribunals establish the value of investments affected by 
host states and, consequently, the amount of compensation payable by host states 
to investors as a result of their negative interference with the respective 
investments.
1.2 Gaps to be Covered in Relation to Valuation Aspects in Investment 
Disputes
The fact that the legal authors have not concentrated on valuation mechanisms 
that are available to arbitral tribunals for the purposes of establishing investment 
value and compensation in investor-state disputes is to some extent a paradox.  
This is because the main motivation of investors who pursue arbitration against 
host states lies primarily in the financial benefits which they can obtain as a 
result of an arbitral dispute.  It would be of no interest for the parties involved in 
investor-state disputes to apply, get to know and concern themselves with legal 
issues related to jurisdiction, arbitration proceedings, enforcement etc. unless the 
aspects regarding the valuation of investments at the centre of the respective 
disputes were also known at the same time and at least to the same extent as 
other substantive or procedural investment law issues.
However, when the current research was started (in 2008), no legal monographs 
or similar writings existed on the assessment of the value of investments 
involved in investor-state disputes.  The main texts regarding this issue were 
                                                                                                                               
Thoughts on the Community of French Legal Writers, Legal Studies Journal (1998), Volume 18, 
No. 4, pp. 414-437. For the avoidance of doubt, the term ‘legal doctrine’ is not used to designate 
the philosophy behind various legal concepts.
8
See, for instance, Christoph Schreuer, The ICSID Convention: A Commentary: a Commentary on 
the Convention on the Settlement of Investment Disputes between States and Nationals of Other 
States (Cambridge University Press, 2001).
12
limited to articles and, in some cases, book chapters which examined more 
general compensation principles and mechanisms.  This changed when legal 
authors Irmgard Marboe,
9
Sergey Ripinsky and Kevin Williams
10
published 
monographs on valuation related subjects in investor-state disputes, and when 
Mark Kantor
11
analysed valuation matters in the context of arbitration in general.  
Subsequently, a handful of other authors, such as Borzu Sabahi,
12
also touched 
upon issues of valuation in the context of investment disputes.  The publishing of 





is also noteworthy in this context. 
Notwithstanding the above, the existing legal writings on the assessment of the 
value of investments in investor-state disputes remain limited.
Directly connected with the limited doctrine, several legal topics concerning the 
assessment of the value of investments in investor-state disputes have not been 
analysed at all in the existing legal writings, while at the same time a great 
number of legal issues on this topic have been regarded only marginally.  One of 
the gaps in the existing legal doctrine relates to the comparative analysis of 
valuation approaches currently available in investment arbitration (i.e., the asset 
based, market based and income based valuation approaches). Further, one of the 
aspects which require a more detailed analysis consists of the valuation methods 
pertaining to each of the main valuation approaches.  The purpose of the thesis 
and the research questions relate specifically to the abovementioned gaps in the 
                                                          
9
Irmgard Marboe, Calculation of Compensation and Damages in International Investment Law
(Oxford International Arbitration Series, August 2009).
10
Sergey Ripinsky, Kevin Williams, Damages in International Investment Law (British Institute of 
International and Comparative Law, November 2008).
11
Mark Kantor, Valuation for Arbitration (Kluwer Law International, 2008).
12
Borzu Sabahi, Compensation and Restitution in Investor-State Arbitration: Principles and 
Practice (Oxford International Economic Law, 2011).
13
Please also refer to John Gotanda, Assessing Damages in International Commercial Arbitration: 
A Comparison with Investment Treaty Disputes, in Investment Treaty Law: Current Issues III 75 
(A. Bjorkland, I. Laird, and S. Ripinsky, eds., British Institute of International and Comparative 
Law, 2009).
14
Richard Walck provided expert services on valuation issues in several arbitration and litigation 
cases. For further details, please refer to www.gfa-llc.com.
13
existing legal doctrine and how they can be covered, as well as how the present 
investment arbitration practice on valuation and quantum related issues can be 
improved as a result of carrying out an analytical and comparative study of 
valuation instruments used in investment arbitration.
1.3 Thesis Statement
The underlying thesis of this work is that although three valuation approaches 
exist (i.e. the asset based, market based and income based valuation approaches) 
and multiple valuation methods
15
pertaining to such approaches are available in 
investment disputes, all such valuation instruments have advantages and 
disadvantages.  No valuation instrument currently available can be regarded as a 
perfect tool for the assessment of the value of investments in all situations that 
arise in investment disputes.  Instead, the valuation approaches are in a 
relationship of mutual superiority
16
because all of them may be applicable in 
some arbitration cases and contexts and inapplicable in others.  
This has two important consequences.  Firstly, in order to accurately assess 
the value of investments and appropriately apply the existing valuation 
instruments, arbitrators have the crucial task of selecting the valuation 
instruments to be applied in each dispute and of correlating the (imperfect) 
available valuation instruments to the context of each dispute.  As a result, in 
order to be correctly applied in the context of each investment arbitration dispute, 
the valuation instruments need to be analysed individually and comparatively in 
order to identify which valuation instrument corresponds better to the arbitration 
context.  In view of such comparative analysis, the thesis uses evaluative 
concepts such as ‘effectiveness’, ‘appropriateness’, ‘accuracy’ and ‘correctness’
in connection with the process of applying a valuation approach to a particular 
                                                          
15
A valuation method is the actual instrument through which a valuation approach is applied in 
order to assess the value of investments.
16
The concept of ‘mutual superiority’ was, initially, used in gender and theological studies (see for 
instance Jacob Allee, What About Gender Roles and Equality in Genesis 1-3, available at 
https://carm.org/about-gender-roles-equality-genesis, accessed on 10 July 2014.
14
investment (or type of investment) in investor-state disputes. In order to ensure 
clarity on these terms, we note that effectiveness regards the capacity of a
valuation approach to actually achieve the calculation of the value of an 
investment based on the information available to the arbitral tribunal and to the 
valuation experts involved.
17
Appropriateness refers to the correlation to be 
made between a valuation approach (on one hand) and the features of the
investment subject to assessment and the circumstances of each investment 
dispute (on the other hand). Accuracy refers to the possibility of a valuation 
instrument to assess the value of an investment with maximum precision and 
with a small margin of error.  Correctness considers the application of the 
valuation instruments for the assessment of the value of investments with the due 
observance of the generally acceptable valuation rules and practices, as indicated 
by valuation bodies and arbitral tribunals.  
The second important consequence regards the fact that, in order to avoid 
subjectivity or arbitrary aspects when selecting the valuation approach to be used 
in investment arbitrations, specific valuation related guidelines for investment 
disputes must be elaborated and implemented.
The present thesis provides such analysis of valuation approaches – regarded 
both individually and in a comparative manner – and also serves as a plea and 
starting point for the elaboration of valuation related guidelines to be enacted and 
applied in investment disputes.  To this end, the research reviews and assesses 
several topics which have not been analysed at all until now or which have been 
only insufficiently examined by the existing legal doctrine.
18
                                                          
17
As detailed in Chapter 5 of the thesis, the effectiveness and accuracy related to the actual 
application of valuation approaches for the assessment of the value of investments can be 
impacted, in investment disputes, by the type of evidence made available to the tribunals, as well 
as by the ‘human factors’ involved (e.g. advocacy skills of the legal counsels, credibility of the 
valuation experts, weighting of evidence by the members of the tribunals etc.).  
18
The research is limited to addressing the matters specifically mentioned, and does not focus on 
any other aspects such as analysis of investments encountered in ICSID proceedings, 




Because the research topic focuses on how valuation approaches are applied in 
investment arbitration and on why some approaches and methods are preferable 
over others in certain investment disputes, the present research was carried out 
using qualitative research methods.  In view of the nature of the research topic, 
no quantitative research was possible (e.g., by way of questionnaires), and for 
this reason the thesis does not include numerical, statistical or mathematical 
conclusions nor tables or illustrations with the results of the research.
The qualitative research methods used for the present thesis are (i) scrutiny of 
relevant legal and economic sources relevant for the research questions; (ii) data 
collection and selection; and (iii) analysis and interpretation of selected data,
19
including by way of a comparative analysis of valuation approaches used in 
investment arbitration.
The scrutiny of relevant legal and economic sources focuses on the writings of a 
number of legal authors, such as Irmgard Marboe, Sergey Ripinsky and Kevin 
Williams, Mark Kantor and Borzu Sabahi,
20
as well as of economists and 
business valuation experts, such as Shannon Pratt,
21





.  The writings of legal authors with regard to the 
application of valuation approaches in investment arbitration were, and still are, 
limited in number.  This indicates, among others, that there is a need for 
extensive research in this field.  
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In addition to the review of the scholarly writings, the thesis includes the scrutiny 
of relevant case-law involves the review of arbitration awards issued in ICSID 
arbitrations;
24





); as well as judgments of the International Court of 
Justice and decisions issued by national courts (mainly US courts).  
Approximately 250 arbitral awards and court decisions have been scrutinised for 
the purposes of this research, and only the ones relevant for these purposes are 
quoted or referred to herein (some of them in several chapters, where relevant).
27
  
Also, the research reviews the relevant types of legal sources of international 
investment law,
28
namely: (i) international sources, such as the ICSID 
Convention,
29
NAFTA, UNCITRAL and the United Nations Convention on 
Contracts for the International Sale of Goods, the International Law 
Commission’s Draft Articles on Responsibility of States for Internationally 
Wrongful Acts, the UNIDROIT Principles of International Commercial 
Contracts and the World Bank Guidelines on the Treatment of Foreign Direct 
Investment, (ii) bilateral investment treaties, and (iii) domestic (national) legal 
sources with impact on and relevance in the practice of international tribunals.
When the case, the thesis points out the relationship of cross-fertilization 
between the international and domestic legal sources as regards valuation matters
– for instance, in Chapter 3, Section 3.1 below, the concept of market value is 
analysed by reference to both national legislations (such as the legislations of 
UK, US, Canada, India) and international sources.   
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The review of the abovementioned legal sources is complemented by the 
analysis, throughout the thesis, of economic and valuation instruments issued by 
international bodies, such as the International Valuation Standards (in multiple 
editions (IVS)
30
adopted by the International Valuation Standards Committee) 
and the International Financial Reporting Standards (IFRS).
31
The process of data collection and selection was carried out in parallel with the 
assessment of the doctrine and case-law in view of the research questions.  The 
analysis and interpretation of selected data naturally led to the drafting the 
content of the thesis.  The chapters regarding the features and functioning of 
valuation approaches in the context of investment disputes (i.e. chapters 2 to 4) 
were drafted first.  These were followed by the comparative analysis of valuation 
approaches (i.e. chapter 5) and the Conclusions of the thesis (i.e. chapter 6).
32
  
For all parts of the thesis, at least two or three versions were drafted and 
discussed with the supervising professor prior to being given their current form 
in order to reflect the relevant doctrine and case-law as well as any developments 
relevant for the research.
1.5 Structure of the Thesis
In addition to the Introduction (numbered 1 in the table of contents), the thesis 
includes (a) chapters 2 to 4, which are aimed at reviewing analytically the 
valuation approaches used in investment arbitration; (b) chapter 5, which is 
aimed at assessing, in a comparative manner, the valuation approaches; and (c) 
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The academic limitations set forth by King’s College London as regards the maximum word 
count of the thesis (100,000 words including footnotes, but excluding appendices and 
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strictly necessary to demonstrate a fact or support an opinion have been included in the final 
version of the thesis.
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the Conclusions (numbered 6 in the table of contents), which include both a 
summary of the main matters previously analysed throughout the thesis and 
recommendations for the improvement of the current valuation matters in 
investment arbitration.  An overview of the abovementioned chapters is 
presented below for ease of reference.
Chapter 2 of the thesis considers the asset based approach to valuation of 
investments at the centre of arbitral disputes.  It includes a general presentation 
of the asset based approach and a detailed review of the valuation methods 
pertaining to this approach which may be used in investment arbitration.  The 
methods pertaining to the asset based approach which are under review include 
(i) the invested amounts (or sunk costs) method; (ii) the book value method 
(including its sub-species – the adjusted book value method); (iii) the 
replacement value method; and (iv) the liquidation value method.  For each of 
the valuation methods pertaining to the asset approach, the thesis comprises a 
presentation of the method, its guiding principles and mechanism. It also 
scrutinises how the respective method is endorsed and/or applied in investment 
arbitration.
Chapter 3 analyses the market based approach to valuation of investments at the 
centre of arbitral disputes.  It starts by clarifying the concepts of market based 
approach to valuation and market value, and then reviews the valuation methods 
specific to the market based approach.  The market based valuation methods 
under scrutiny are (i) the share prices method; (ii) the comparable sales method; 





(iv) the offerings method.  The third chapter also includes a review of the 
elements used to implement or operationalise the market based approach to 
valuation and which are derived from the fact that a market based valuation
reflects, in principle and regardless of the valuation method used, ‘the estimated 
amount for which an asset or liability should exchange on the valuation date 
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Earnings Before Interest, Taxes, Depreciation, and Amortization.
34
Earnings Before Interest and Taxes.
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between a willing buyer and a willing seller in an arm’s length transaction, after 
proper marketing and where the parties had each acted knowledgeably, prudently 
and without compulsion’.
35
Chapter 4 of the thesis examines the income based approach to valuation of 
investments at the centre of arbitral disputes and focuses on the main valuation 
method pertaining to this approach – i.e. the discounted cash flow value (DCF) 
method.  This chapter explains the underlying ideas and mechanisms of the DCF 
method as well as the requirements for its application in the practice of arbitral 
tribunals.  In addition to the DCF method, the fourth chapter also reviews two 
other income based methods available for the purposes of establishing the value 
of an investment at the centre of arbitral disputes, namely (i) the adjusted present 
value (APV) method and (ii) the capitalized cash flow (CCF) method.
Chapter 5 analyses the valuation approaches in a comparative manner.  Even 
though no legal doctrine exists for the comparative analysis of valuation 
approaches in the context of investment disputes, the present thesis identifies 
three perspectives for analysing and comparing valuation approaches, starting 
from the investment arbitration practice.  The first perspective for comparison 
scrutinises how valuation approaches relate to, and may be applied in case of, 
different types of investments regularly encountered in the investment arbitration 
area, such as start-ups, operating enterprises which can be regarded as ‘going 
concerns’, investments in financial distress, separate assets used in investments,
and investment contracts.  This perspective is used to assess if and why some 
valuation approaches are more suitable than others for assessing the value of 
investments when a specific type of investment is at the centre of arbitration.
The second perspective for comparison assesses how each of the valuation 
approaches may be used in investment arbitration proceedings in relation to the 
available documentary evidence and sources of information regarding the 
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(accessed on 11 January 2015).
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investments subject to assessment (e.g., financial statements, business plans and 
evidence of previous transactions involving investments).  This perspective is 
aimed at finding out if and why some valuation approaches are more suitable 
than others for assessing the value of investments in cases when a specific type 
of information or document regarding the investment at the centre of the dispute 
is presented in arbitration proceedings.  Finally, the third perspective for 
comparison relates to the types of damages for which each of the valuation 
approaches may be used in investment arbitration proceedings.
36
The Conclusions of the thesis include both a summary of the main advantages 
and disadvantages of valuation approaches used in investment arbitration (from 
chapters 2 to 5) and general concluding remarks regarding the relationship 
between valuation approaches and the potential improvement of the 
implementation of such approaches in the practice of arbitral tribunals.
Consequently, the Conclusions are divided into three sub-sections dealing with 
(i) the advantages and disadvantages of each valuation approach used in 
investment arbitration; (ii) the relationship between valuation approaches; and 
(iii) the aspects which could improve the current valuation practice in investment 
disputes.
In relation to the advantages of each valuation approach used in investment 
arbitration, the Conclusions summarise the three key positive points and three 
main shortcomings of each valuation approach as given earlier in the thesis.  In 
terms of the relationship between valuation approaches, the Conclusions detail 
that, currently, no perfect or complete valuation method exists and, furthermore, 
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that there is no method which can be successfully applied in all circumstances 
encountered in investment arbitration.  The impossibility of a specific valuation 
approach or method being considered universally applicable in all circumstances 
that arise in investor-state disputes leads to another finding of the research.  Such 
a finding indicates – on the basis of the comparative analysis included in 
chapter 5 – that in investment disputes some valuation instruments are better 
suited than others to the assessment of specific types of investments, and/or for 
the calculation of the value of investments based on different types of 
information available to arbitral tribunals with respect to the investments, and/or 
in the context of different types of damages produced to investments by the host 
states’ actions.
Thus, it can be affirmed that the various valuation methods are in a relationship 
of mutual superiority, as some valuation methods can be used to assess the value 
of investments in circumstances when other valuation methods prove inefficient, 
and the same methods which are inefficient in some cases prove useful with 
respect to other investments, with different features, and/or if the context 
regarding the investments that are subject to dispute and valuation change.
Due to the mutual superiority of different valuation approaches and methods, the 
valuation of investments in investor-state disputes also involves a crucial 
component of arbitral tribunals electing the valuation tools which are appropriate 
to the investments’ specific features and the context of each dispute.  In the 
absence of an appropriate correlation of valuation tools to the investment 
context, the valuation results and the overall monetary outcome of the arbitration 
proceedings can be jeopardised.
Despite the importance of the selection of the appropriate valuation approach in 
each investment arbitration case, currently no formal guidelines are available to 
arbitrators in this respect.  As a result, the Conclusions comprise suggestions for 
the improvement of the current valuation matters in investment disputes in this 
respect.  The aspects identified in the Conclusions as potential factors which 
22
could contribute to the implementation of a scientific approach to quantum 
related matters and to the achievement of a more predictable valuation practice in 
investment arbitration include, among others, the following:
(a) Elaboration, with the involvement of the International Valuation Standards
Committee or other similar valuation bodies, of practical guidelines to be 
used specifically in investor-state disputes in relation to the selection and 
application of valuation methods in several contexts by reference to (i) the 
type of investment involved; (ii) the type of evidence available in connection 
with the respective investment; and (iii) the type of damage incurred by the 
investment/investor.
(b) Enactment, by relevant decision making factors, of specific procedural rules 
to be applied in the quantum phase of investment arbitration proceedings in 
order to ensure the observance of the guidelines referred to at point (a) above 
and the accurate assessment of the value of investments.
23
2. THE ASSET BASED APPROACH FOR THE VALUATION OF 
INVESTMENTS IN ARBITRAL DISPUTES
The asset based approach to valuation of investments at the centre of arbitral disputes 
(also referred to as the cost approach) assesses the value of investments by aggregating 
the values of assets and liabilities pertaining to the investments subject to valuation.  The 
concept is explained by the IVS 2013, which state that the cost approach ‘provides an 
indication of value using the economic principle that a buyer will pay no more for an 
asset than the cost to obtain an asset of equal utility, whether by purchase or by 
construction’.
37
  Previous versions of the IVS (i.e., IVS 2007) mention that the asset 
based approach to valuation is ‘a means of estimating the value of a business and/or 
equity interest using methods based on the market value of individual business assets 
less liabilities’.
38
The underlying idea behind the asset based approach is the principle of substitution, 
pursuant to which an investment would worth, to a rational investor, the amount which 
the investor would be required to spend for the purposes of replacing the assets 
comprising the investment with other assets of identical or similar quality, features and 
economic utility. As the amounts required for an investor to replace the assets 
comprising an investment would actually constitute costs for the investor, the asset 
based approach has also been referred to as the ‘cost approach’.
39
An additional 
explanation of this alternative term for the approach relates to the fact that the values of 
the constituent assets of an investment, which are taken into account when assessing the 
overall investment value, are primarily indicated by the costs of purchasing such assets.  
In spite of this alternative term, the concept of asset based approach is the one that 
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The key information required under the asset based approach for the purposes of 
carrying out investment valuation consists of the costs of assets comprising the 
investment, or of assets required to replace the investment’s constituent parts with 
equivalent ones, as well as the liabilities associated with the respective investment.  
Because the asset based approach relies on this type of data – supported by the relevant 
documentary evidence – the approach is regarded as objective and impartial when 
compared to other valuation approaches.  Unlike the income based approach, which 
calculates the value of investments based on the expected streams of cash flows to be 
generated by investments (and such streams are estimated based on assumptions and 
deductions involving the investments’ past performance), the use of assumptions is not 
usually required under the asset based approach.  Similarly, while the market based 
approach assesses the value of investments based on the price that would be obtained in 
the hypothetical sale-purchase transaction involving the investment subject to valuation, 
the asset based approach assesses value based on the actual costs of assets and actual 
value of liabilities pertaining to an investment, thus reinforcing the idea that the asset 
based approach is one of the most objective valuation tools.
Due to its relationship with, and reliance on, costs and liabilities pertaining to the 
investments’ constituent assets, the asset based approach can apply successfully 
particularly in case of investments whose primary purpose is the ownership of assets 
(such as holding companies used in securities or real estate investments
42
), in case of 
start-up investments,
43
or for certain businesses which do not qualify as going 
concerns,
44
such as businesses in financial distress or liquidation.
The main valuation instruments used for implementation the asset based approach are 
the following valuation methods: (i) invested amounts method, (ii) book value method 
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(including its particular application through the adjusted book value method), 
(iii) replacement value method, and (iv) liquidation value method.  The main features of 
such valuation methods, as well as details of their application and endorsement in 
investment disputes are presented below.
2.1 Invested Amounts (or Sunk Costs) Method
2.1.1 Concept
As indicated by its name, the invested amounts valuation method is grounded on the 
value of amounts actually invested by the investor for purposes of setting-up and 
developing the investment at the centre of the arbitral dispute.
45
  The amounts which 
have been actually invested are known, alternatively, as ‘sunk costs’,
46
and for this 
reason the abovementioned method is also referred to as the sunk cost method.  The 
principle behind such method is that the value of an investment is indicated by the 
amounts spent by the investor when developing its investment.  Thus, under the invested 
amounts valuation method, an investment’s value may be calculated, in principle, by 
compounding the values of all expenses actually undertaken by the investor during the 
process of setting-up and developing the investment.
As regards expenses considered under the invested amounts method, it is relevant that 
the legal term of ‘invested amounts’ corresponds, from an economic standpoint, to the 
concept of ‘invested capital’, a financial term referring to the sum of equity and debt in a 
business enterprise.
47
Invested capital regards the costs actually incurred by the investor 
when developing its investment and includes, among others, fixed costs (i.e., costs 
which do not vary depending on their output, such as costs with plants and equipment
48
), 
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variable costs (i.e., costs which vary with output, such as the workforce and materials
49
), 
incremental costs (i.e., costs related to a change in business activity
50
), out-of-pocket 
costs, general and administrative expenses.
51
  The abovementioned costs are used for the 
assessment of the value of investments under the invested amounts method.  
Nonetheless, while costs which have already been expended by an investor (i.e., sunk 
costs) are taken into account under the invested amounts method for the purposes of 
establishing an enterprise’s value, the future expenses contracted by the investor but not 
yet paid fall outside the sphere of costs which could be considered under such method.
Under the invested amounts method, the aggregated costs for the development of an 
investment indicate the total value of the investment.  This triggers the conclusion that 
the overall investment value is actually the aggregate of costs, aspect which departs from 
the distinction operated by several valuation instruments (including the IVS) between 
the concept of ‘cost’ (which is defined as ‘the amount required to acquire or create the 
asset’
52
) and the concept of ‘value’ (which is regarded as ‘an opinion of either: (a) the 
most probable price to be paid for an asset in an exchange, or (b) the economic benefits 
of owning an asset’
53
).
Another specific feature of the invested amounts method is that goodwill, market 
positions, future profits to be generated by the investment subject to valuation, as well as 
other similar intangibles with income generating capacities, are not taken into account 
for the purposes of establishing an investment’s value.  Furthermore, the invested 
amounts method seems to make no distinction between the status of the amounts 
invested for the purposes of acquiring the assets which are essential for the purposes of 
developing the business, and costs incurred when acquiring assets which might generate 
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lower or no returns on invested capital (as may be the case of most companies whose 
main business object is not asset ownership).
54
Although the invested amounts method has been occasionally regarded as a specific 
application of the book value method
55
(which is referred to under section 2.2 of this 
chapter), the main distinction between the two is that, while the invested amounts 
method is based on the expenses actually incurred for the purposes of developing an 
investment (at the dates when such expenses were made), the book value method is 
based on the values under which an investment’s assets (net of depreciation, depletion 
and amortization) are registered in the investment’s balance sheets (at the valuation 
date).
56
  Furthermore, whereas the invested amounts method reflects the cost of goods 
and services (regardless if such goods and services are registered or not in the 
investment’s balance sheet) at the time of their acquisition, the book value method 
reflects only the values pertaining to the investment’s assets which are registered, as of 
the valuation date, in the investment’s accounting books.
2.1.2 Recognition and Application in Investment Arbitration
2.1.2.1 Early Cases
The legal doctrine and case law indicate that the Factory at Chorzów case
57
can be 
considered the primary international case that endorses the invested amounts method as 
an instrument for investment valuation – and, respectively, reparation – in international 
investment law cases.  In this case, the Permanent Court of International Justice (PCIJ) 
recognised the compensation related principle pursuant to which, where the restitution in 
kind is not possible, an acceptable alternative would be the payment, to the affected 
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party, of an amount which would re-establish the ‘situation which would, in all 
probability, have existed if that act had not been committed’.
58
  The PCIJ stated that:
The essential principle contained in the actual notion of an illegal act – a 
principle which seems to be established by international practice and in 
particular by the decisions of arbitral tribunals – is that reparation must, as far as 
possible, wipe out all the consequences of the illegal act and re-establish the 
situation which would, in all probability, have existed if that act had not been 
committed.  Restitution in kind, or, if this is not possible, payment of a sum 
corresponding to the value which a restitution in kind would bear; the award, if 
need be, of damages for loss sustained which would not be covered by 
restitution in kind or payment in place of it – such are the principles which 
should serve to determine the amount of compensation due for an act contrary to 
international law.
59
When applied to the specific field of investment arbitration, the above statement may 
logically lead to the idea that an investor affected by an illegal act of the host state must 
be placed in the situation which have existed if the state’s interference had not occurred.  
Nevertheless, when restitution in kind is not possible, the re-establishment of the 
investor’s situation prior to the illegal act may however become a utopia. As in this case 
the re-establishment of the prior situation (i.e., the situation in which the investor would 
continue to hold and operate an unaffected investment) would be impossible, it may be 
construed that the re-establishment of the situation which the investor would have 
enjoyed if it had never made its investment is also an acceptable reparation standard.  
From this perspective, the reimbursement of the costs incurred by the investor in relation 
to the development of its investment can be regarded as a satisfactory measure of 
compensation which would reflect the ‘value which a restitution in kind would bear’
60
, 
as referred to by the PCIJ in the abovementioned judgment.
Another early case brought before an international tribunal in which the amount of 
compensation payable to the claimant was established by reference to the actual amounts 
invested is Phelps Dodge International Corp. v. Iran.
61
  In this dispute, the claimant 
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Phelps Dodge Corp. et Al v. The Islamic Republic of Iran, Award of 19 March 1986, 10 Iran-US 
C.T.R 121.
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requested the tribunal to evaluate SICAB, the company at the centre of the dispute
(where the claimant had been a shareholder prior to being expropriated by Iran), as a 
‘going concern’ (i.e., an operating entity with past operations).  However, the tribunal 
refused to qualify SICAB as a going concern, and stated that ‘[t]he Tribunal cannot 
agree that SICAB had become a “going concern” prior to November 1980 so that good 
will could confidently be valued.  In the case of SICAB, any conclusions on these 
matters would be speculative’.
62
The tribunal grounded its decision not to qualify 
SICAB as a going concern on the fact that SICAB’s main asset, a cable factory, had not 
started its commercial operation at the date of expropriation.  For this reason, it refused 
to grant the investors the value of the future profits that might have been obtained by 
SICAB (the calculation of which would have been ‘speculative’), but nevertheless 
recognized the claimant’s right to compensation for the loss of its investment.  The 
tribunal established the investment’s value based on the amounts actually invested by 
the claimant in SICAB, and unequivocally stated that:
the value of Phelps Dodge’s ownership interest in SICAB on 15 November 1980 
was equal to its investment […].
63
Similarly, the invested amounts method was involved in Biloune and Marine Drive 
Complex Ltd. v. Ghana Investments Centre and the Government of Ghana, arbitration 
carried out under UNCITRAL rules.  There, the dispute concerned the interests and 
rights held by a Syrian citizen, Mr. Antoine Biloune in a company set-up in Ghana, 
namely Marine Drive Complex Ltd. (‘MDCL’).
64
  MDCL (the main shareholder of 
which was Mr. Biloune) entered in 1985 into an agreement with the Ghana Tourism 
Development Facility (‘GTDC’), a tourism company controlled by Ghana’s 
government, with the aim of developing, in a joint venture, a 4-star hotel complex in the 
city of Accra, Ghana.
65
  GTDC was supposed to own 51% of the joint venture and to 
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contribute the land required for the development of the project, whereas MDCL was 
supposed to own 49% of the joint venture and to carry out the necessary development 
and refurbishment works.
66
  Mr. Biloune provided MDLC with the funds necessary for 
the latter to carry out activities and pay the ancillary costs and expenses (such as 
construction materials, supplies, equipment, architectural and engineering-related 
costs
67
).  Although MDLC performed significant activities regarding the development of 
the project, in August 1987 the City Council of Accra ordered the discontinuation of the 
construction works because GTDC failed to obtain a building permit in relation 
thereto.
68
  Also, the City Council ordered the demolition of the works already performed 
for the project, and such demolition was partially completed even before the elapse of 
the statutory timeframe within which MDLC had the legal right to submit a formal 
answer to the Ghanaian authorities in relation to the order for the discontinuation of the 
construction works.
69
  The Ghanaian authorities also closed the site of the project and 
forbade the access of the public to the project’s premises.
70
Mr. Biloune brought a claim against Ghana in relation to the actual expropriation of its 
interests in MDLC and the project, and requested that the value of the damage incurred 
be calculated, alternatively, by reference to the amounts actually invested in the project, 
or by reference to the lost profits.
71
The arbitral tribunal called to decide upon the 
dispute concluded that the acts of the Ghanaian authorities amounted to a constructive 
expropriation.
72
  With respect to the calculation of damages, the tribunal stated as 
follows:
The Claimants have also requested that Mr. Biloune be awarded the historical 
investment value of the project.  Given the nature of the project, and its early 
interruption by the Respondents, the Tribunal has concluded that the most 
















appropriate method for valuing the damages to be paid will be to return to 
Mr. Biloune the amounts he invested in MDCL, i.e., restitution.
73
Thus, Respondents are obligated to pay Mr. Biloune the amounts shown to have 
been invested by him, i.e., sterling £50,756.85; DM 600.000; and US $8,115.66 
for the foreign currency investment, and 46,790,982.85 cedis.
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The correlation of the terms ‘amounts invested’ and ‘restitution’ in the above decision 
underlines the close link between the restitution by equivalent and the invested amounts 
valuation method.  The invested amounts method appeared to be considered, at the time 
of the award, the primary tool for assessing the value of the investments in cases where 
restitution in kind was impossible and where the affected business did not have a 
sufficient track record in order to allow the application of an income based valuation 
method.
2.1.2.2 Subsequent Developments Indicating Relevant Types of Costs and 
Sources of Invested Amounts
After the early applications referred to above, the invested amounts method was used by 
arbitral tribunals in a significant number of cases for the purposes of calculating the 
value of investments at the centre of investment disputes and the compensation payable 
to investors.  Such cases offer additional information regarding the types of costs, as 
well as the origin of financial resources used by investors to cover such costs, which 
have been considered and accepted by arbitral tribunals within the process of 
establishing an investment’s value under the invested amounts method.
With respect to the types of costs considered in valuations carried out under the invested 
amounts method, a significant case is Metalclad v. Mexico, where the tribunal relied on 
decisions rendered in earlier cases in order to substantiate its choice to assess the value 
of investment and the amount of damages payable to Metalclad by reference to the 
amounts invested.  The tribunal noted that, because the investment at the centre of the 
dispute had never actually started its commercial operation, the potential application of 




Biloune and Marine Drive Complex Ltd. v. Ghana Investments Centre and the Government of 
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the DCF method, proposed by the claimant, was excluded.  The tribunal decided that the 
invested amounts method was more appropriate in the respective case, and took into 
account various types of fixed and variable costs incurred by the investor during a four-
year term (from 1992 to 1996).  In its decision, the arbitral tribunal explained as follows:
114. Metalclad has proposed two alternative methods for calculating damages: 
the first is to use a discounted cash flow analysis of future profits to establish the 
fair market value of the investment (approximately $90 million); the second is to 
value Metalclad’s actual investment in the landfill (approximately $20–25 
million).
75
121. The Tribunal agrees with Mexico that a discounted cash flow analysis is 
inappropriate in the present case because the landfill was never operative and 
any award based on future profits would be wholly speculative.
122. Rather, the Tribunal agrees with the parties that fair market value is best 
arrived at in this case by reference to Metalclad’s actual investment in the 
project.  […] The award to Metalclad of the cost of its investment in the landfill 
is consistent with the principles set forth in Chorzow Factory […], Germany v. 
Poland […], namely, that where the state has acted contrary to its obligations, 
any award to the claimant should, as far as is possible, wipe out all the 
consequences of the illegal act and re-establish the situation which would in all 
probability have existed if that act had not been committed (the status quo ante).
123. Metalclad asserts that it invested $20,474,528.00 in the landfill project, 
basing its value on its United States Federal Income Tax Returns and Auditors’ 
Workpapers of Capitalized Costs for the Landfill reflected in a table marked 
Schedule A and produced by Metalclad as response 7(a)A in the course of 
document discovery.  The calculations include landfill costs Metalclad claims to 
have incurred from 1991 through 1996 for expenses categorized as the 
COTERIN acquisition, personnel, insurance, travel and living, telephone, 
accounting and legal, consulting, interest, office, property, plant and equipment, 
including $328,167.00 for “other”.
125. The Tribunal agrees, however, with Mexico’s position that costs incurred 
prior to the year in which Metalclad purchased COTERIN are too far removed 
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from the investment for which damages are claimed.  The Tribunal will reduce 
the Award by the amount of the costs claimed for 1991 and 1992.
76
The above arbitral award indicates with clarity two main criteria relevant for the 
selection of costs to be taken into account when carrying out investment valuation based 
on the invested amounts method, namely (a) the direct link between the costs paid by the 
investor and the affected investment subject to valuation; and (b) the temporal proximity 
between the date(s) of the expense(s) incurred by the investor and the timeframe within 
which the investment was established and developed.  Starting from such criteria, the 
tribunal can identify, on a case by case basis, the actual costs and expenses incurred by 
the investors when developing investments and which may be taken into account under 
the invested amounts method.  Such cost can include, among others, acquisition, 
personnel, insurance, travel and living, telephone, accounting and legal, consulting, 
interest, office expenses to property, plant, equipment and various other costs.
77
In addition to the types of costs considered under the invested amounts method, another 
matter of relevance regards the source of the invested amounts, and the potential impact 
of such sources on the actual assessment of invested amounts and overall investment 
value.  In Wena v. Egypt,
78
the respondent argued that the investment value and quantum 
of compensation to be granted by the arbitral tribunal to the affected investor (as 
calculated under the invested amounts method) must be reduced because only part of the 
invested amounts were expenses made by the claimant itself, while others were 
attributable to the claimant’s affiliates.  However, the tribunal noted that the allocation 
of expenses between different entities under the same ultimate corporate control was a 
common practice in the hotel industry (where the affected investment and investor 
activated), due to tax optimization reasons.  Thus, it decided that the value of the 
investment, calculated under the invested amounts method, must include the investments 
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Wena Hotels Limited v. Arab Republic of Egypt, Case No. ARB/98/4, Award of 8 December 
2000.
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made by the claimant’s affiliates for and on behalf of the claimant.  In its award, the 
tribunal stated that:
125. […] the Tribunal agrees with the parties that the proper calculation […] is 
best arrived at, in this case, by reference to Wena’s actual investments in the two 
hotels. […]
126. The Tribunal is not persuaded by the relevance of the respondent’s 
contention that much of the Egyptian investment came from affiliates of Wena 
rather than from Wena.  Instead the panel takes the view that whether the 
investments were made by Wena or by one of its affiliates, as long as those 
investments went into the Egyptian hotel venture, they should be recognized as 
appropriate investments.  The panel was persuaded from the testimony it 
received that it is a widely established practice for hotel enterprises to adopt 
allocation measures, which spread the profits from the group operations into 
various jurisdictions where there are tax advantages to the group as a whole.
79
The arbitral tribunal made therefore a particular application of the ‘substance over form’ 
principle when considering the sources of expenses used for the setting-up and 
development of the investment at the centre of the dispute, by looking beyond the strict 
corporate structure of the claimant entity and considering the expenses incurred by other 
corporate vehicles from the same group with the claimant during the application of the 
invested amounts method.
2.1.2.3 Application Mechanism
The process of establishing the value of an investment at the centre of an investment 
dispute pursuant to the invested amounts method consists of two main phases.  In the 
first phase, the aggregate value of invested amounts is calculated based on the costs 
incurred by the investor during the development of its investment.  Such costs may 
include contributions to the share capital of the corporate vehicle used to operate the 
investment, finances injected in the company, employment-related expenses, 
consultancy fees, travel costs etc.  In the second phase, any expenses which are not 
directly related to the investment at the centre of the dispute are deducted from the value 
of invested amounts.  The residual value of the investment and particular losses 
attributable to business risks may be also deducted from the sum obtained in the 




previous phase of the calculation.  The residual value of the investment may be deducted 
from the aggregate value of the invested amounts (for the purposes of avoiding the over-
compensation of the claimant) in cases when the affected investor retains ownership 
over the part of the investment corresponding to such residual value.  The losses 
attributable to business risks may be likewise, in majority of cases, deducted from the 
value of the invested amounts, since such losses would have occurred in any event, 
independent of interferences of the host state or the commercial conduct of the investor.
The application of the invested amounts method in investment disputes is concisely 
explained by the arbitral award issued in MTD v. Chile, which states as follows:
239. The Tribunal considers that the Claimants have proven that the expenditures 
related to the Project were made by them or on their behalf and that they were 
made for purposes of the investment in Chile.
240. The Tribunal considers as eligible for purposes of the calculation of 
damages the following expenditures:
(i) Expenditures related to the initial investment in the amount of US$ 
17,345,400.00.
(ii) […] the Tribunal considers that expenditures for the Project prior to the 
execution of the first Foreign Exchange Contract on March 18, 1997 are not 
eligible for purpose of the calculation of damages even if they could be 
considered part of the investment. […]
(iii) The Tribunal considers the financial costs related to the investment made to 
be part of a business decision on how to finance the investment.  As stated by the 
tribunal in Middle East Cement and referred to by the parties in their allegations: 
“They could be claimed, if it were shown that they were caused by conduct of 
the Respondent which was in breach of the BIT.” […] Since the Tribunal has 
found that Chile breached its obligation to treat the Claimants’ investment fairly 
and equitably and this treatment is related to the decision of the Claimants to 
invest in Chile, the Tribunal considers that the financial costs related to the 
investment in the amount of US$ 3,888,582.95 are part of the eligible 
expenditures for purposes of the calculation of damages.
241. The aggregate of the above eligible expenditures amounts to US$ 
21,469,588.32.  However, the residual value of the investment and the damages 
that can be attributed to business risk need to be deducted from such amount. 
[…]
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As indicated above, one of the advantages of the invested amounts method arises from 
the fact that the expenses incurred by the investor may be substantiated in most cases by 
concrete evidence (such as paid invoices, bank transfers to contractors and employees, 
tax receipts etc.).  However, not all expenses made by investors when developing their 
investments can be demonstrated in practice through such evidence (common examples 
in this respect are out-of-pocket expenses and living expenses).
For this reason, although the invested amounts are ascertainable and can be, in principle, 
accurately demonstrated by the claimant, approximations are not completely excluded.  
One of the investment disputes where partial evidence filed by the claimant with respect 
to its expenses was doubled, under the invested amounts method, by the arbitral 
tribunal’s approximations in relation thereto is Compañiá de Aguas del Aconquija S.A. 
and Vivendi Universal v. Argentine Republic.  There, the arbitral tribunal agreed that, 
although the information provided by the claimant was not complete, the value of the 
invested amounts can be nevertheless calculated with certain estimations made by the 
tribunal:
8.3.13. […] the “investment value” of the concession appears to offer the closest 
proxy, if only partial, for compensation sufficient to eliminate the consequences 
of the Province’s actions.
8.3.16. As foreshadowed above, the evidence of what Claimants invested in the 
concession is incomplete – it not having been put forward initially by Claimants 
as an alternative to its lost profits analysis.  Nevertheless, there is useful 
evidence on the record and it is well settled that the fact that damages cannot be 
fixed with certainty is no reason not to award damages when a loss has been 
incurred.  […] In such cases, approximations are inevitable; the settling of 
damages is not an exact science.
8.3.18. Thus, based on the evidence in the record, which we find to be both 
credible and sufficient, we find that CGE/Vivendi and CAA’s other shareholders 
contributed US$30 million in equity capital to CAA and that CGE/Vivendi 
invested further sums of US$75 million (by way of loans) to finance the 
operation of the concession until its management was taken over by ENHOSA 
on 7 October 1998 […].
8.3.19. Having regard to the Province’s violation of Articles 3 and 5 of the BIT, 
we fix the investment value of the concession at the date of expropriation, 27 
August 1997, in the amount of US$51 million (US$30 million capital plus 
US$21 million further debt investments).  We also find that CGE/Vivendi 
invested by way of debt an additional US$54 million in CAA after that date 
37
(US$75 million less US$21 million).  Further, and absent evidence to the 
contrary, we find CAA currently to be of no or nominal value.
8.3.20. In these circumstances, we calculate CAA’s investment damages to be 
US$105 million (US$51 million plus US$54 million).  As its 94.4% de facto 
shareholder, Vivendi is entitled to a 94.4% share of CAA’s damages.
81
The above wording of the arbitral award refers to the process of establishing damages as 
‘not an exact science’, in which, in certain cases, ‘approximations are inevitable’.  The 
possibility – recognised above – to approximate investment value can lead to situations 
when arbitrators establish investment value without any scientific basis for their 
assessment, and in disregard of valuation results, thus rendering futile valuation 
exercises and imposing investment values based on arbitrary decisions.  For this reason, 
instances when investment value is established based on ungrounded and unjustified 
approximations, and not following a scientific valuation, should be limited or, 
preferably, excluded in investment arbitration cases.
2.1.2.4 Adjustment of Invested Amounts by Arbitral Tribunals
The possibility for investors to over-pay for particular goods or services acquired during 
the process of setting-up and developing their investments is also relevant in the context 
of the invested amounts valuation method.  An investor might pay a price higher than 
the regular market value of goods or services, in order to secure faster a larger market 
share, or for the purpose of making its investment operational before its competitors.  In 
such cases, the investor would generally aim to recuperate the higher amounts paid by 
taking advantage, at a later stage, of the market position obtained following higher initial 
expenditures.
These types of situations raise the question if the initial above-the-market prices paid by 
investors may be used as such by arbitral tribunals when establishing the value of 
investments under the invested amounts method.  When dealing with this issue, tribunals 
must decide if the value of investments at the centre of disputes can be based on the 
actual expenditures made by investors willing to take the risk of over-paying for goods 
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and services, or, alternatively, if the value of such investments should be grounded on 
the amounts which a prudent, well-informed and diligent investor would pay for the 
same goods and services.
The matter of equivalence or proportionality between the invested amounts recognized 
by the arbitral tribunal and the market value of the goods and services purchased by the 
investor when investing such amounts was referred to in Azurix v. Argentine.
82
  In this 
case, the dispute referred to the claimants’ rights in a 30-year concession regarding the 
distribution of potable water, as well as the provision of sewerage services, in the 
Province of Buenos Aires.
83
After the claimants paid a significant amount for the 
concession rights (i.e., a ‘canon payment’ of 438,555,554 Argentine pesos, also referred 
to as the ‘Canon’) in 1999,
84
Argentina breached several of its undertakings towards 
Azurix – such as the standards of fair and equitable treatment
85
and full protection and 
security
86
– and thus damaged the claimant and its investment.
87
Azurix argued that the value of its investment (and, consequently, the value of the 
damage suffered) should be assessed by way of two alternative methods: the ‘actual 
investment’ method and the book value method.
88
  As regards the first method, Azurix 
claimed that it had invested ‘$449 million when it acquired the Concession, $102.4 
million in additional capital contributions to ABA,
89
and $15 million on consequential 
costs including corporate expenditures and legal costs related to negotiations with the 
Province’.
90
  Although the arbitral tribunal agreed with the fact that the actual 
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investment method was appropriate, it also noted that Azurix paid above-the-market 
prices during the process of developing its investment.  The tribunal stated as follows:
425. Azurix […] has asserted in addition that the argument in support of using 
actual investment is compelling as the investment is recent and highly 
ascertainable.  The Tribunal agrees that the actual investment method is a valid 
one in this instance.  However, the Tribunal considers that a significant 
adjustment is required to arrive at the real value of the Canon paid by the 
Claimant.
426. First of all, in the Tribunal’s view, no well-informed investor, in March 
2002, would have paid for the Concession the price (and more particularly, the 
Canon) paid by Azurix in mid-1999, irrespective of the actions taken by the 
Province and of the economic situation of Argentina at that time.  In that regard, 
the Tribunal refers to some of the concerns expressed by OPIC at the time it 
denied financing the investment plan of ABA.  As already noted, OPIC pointed 
out the size of the investments needed to achieve the Concession’s objectives as 
compared to the estimated revenues expected from the tariffs in effect, and 
considered that failure to agree on a modification of the Concession in order to 
establish a sustainable situation was an obstacle to OPIC’s financing. […].
429. Considering those factors and valuing the Canon at present-day value, the 
Tribunal is of the opinion that no more than a fraction of the Canon could 
realistically have been recuperated under the existing Concession Agreement.  
The Tribunal therefore concludes that the value of the Canon on March 12, 2002 
should be established at US$60,000,000 (sixty million US dollars).
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The invested amounts method applied in the above case involved a significant 
downward adjustment of the prices paid by claimant so as to reflect, primarily, the value 
which a well-informed potential investor would have paid, under the same 
circumstances, for the same assets and concession rights and, subsequently, the profit-
generating prospects of the concession, which would actually have allowed the investor 
to recuperate its investment.  The invested amount method applied in the case appears 
therefore to have taken into account market and income related matters in order to 
accurately reflect the value of the investment, and thus the amount of compensation 
payable to the affected foreign investor.




2.2 Book Value Method
2.2.1 Concept
The book value method assesses the worth of an investment by reference to the value 
under which its constituent parts are recorded in the investment’s accounting books, 
such value being referred to as ‘book value’.  As a consequence of the fact that the book 
value method is the valuation tool for assessing book value, information about book 
value offers important details about the valuation method with the same name.
The IVS make reference to book value in the context of assessing the value of both 
assets and business entities.  With respect to assets, the book value means ‘the 
capitalized cost of an asset less accumulated depreciation, depletion or amortisation as it 
appears on the account books of the business.’
92
  With respect to a business entity, the 
book value refers to ‘the difference between total assets (net of depreciation, depletion 
and amortisation) and total liabilities of a business as they appear on the balance 
sheet’.
93
  In this context, book value is the same with ‘net book value’ and ‘net worth’.
94
  
While the book value of assets is the value of a particular asset as recorded in the 
financial statements, the book value of an enterprise is equal to the overall value of 
assets comprising such enterprise, less the total value of liabilities.  As a large number of 
investments are complex undertakings which may qualify as enterprises, the concept of 
‘enterprise book value’ is in most cases relevant in investment arbitration.
Unlike other valuation methods, the book value method does not reflect in the valuation 
the added value that the management could bring to a business, nor the value of 
goodwill, reputation, know-how or other similar intangibles which are usually not 
recorded in the financial statements of the investment subject to valuation, but which 
might nevertheless influence the overall value of the investment subject to valuation.
95
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This perspective adopted under the book value method disregards the latest 
developments in the valuation practice, which recognise that intangibles such as 
goodwill can play an important role in the overall worth of an investment.
96
  For this 
reason, the book value has been treated with scepticism by part of the valuation doctrine, 
some authors considering that the ‘book value’ may not be viewed as a standard of 
value, but merely as an accounting term used to denominate, in case of companies, the 
value of the owners’ equity on a balance sheet (namely, assets less liabilities) and, in 
case of assets, the assets’ historical costs reduced by, inter alia, depreciation and 
amortization.
97
Despite such criticism, in addition to the IVS, the book value method has been expressly 
referred to in the World Bank Guidelines on the Treatment of Foreign Direct Investment 
as one of the potential methods which may be used for the purposes of establishing 
investment value in investor-state arbitration cases (particularly in expropriation cases).  
Article IV (Expropriation and Unilateral Alterations or Termination of Contracts) of the 
World Bank Guidelines states that:
6. Without implying the exclusive validity of a single standard for the fairness by 
which compensation is to be determined and as an illustration of the reasonable 
determination by a State of the market value of the investment […], such 
determination will be deemed reasonable if conducted as follows:
[…] (iii) for other assets, on the basis of (a) the replacement value or (b) the 
book value in case such value has been recently assessed or has been determined 
as of the date of the taking and can therefore be deemed to represent a 
reasonable replacement value.
98
Under the World Bank Guidelines, the book value method is placed in conjunction with 
the replacement value method.  However, the book value method and the replacement 
value method are clearly distinct valuation instruments used to assess the value of 
investments at the centre of investor – host state disputes. 
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As the book value method is a distinct valuation tool, the current section analyses the 
mechanisms involved in its application (i.e., establishing the value of assets, application 
of depreciation, depletion or amortisation factors, subtraction of liabilities), as well as 
the case-law where the book value method was applied.
2.2.2 Application Mechanism
The application of the book value method for the valuation of investments in arbitral 
disputes is in most cases a three step process.  The first step involves the calculation of 
the total value of the investment’s assets based on the recordings made in the accounting 
documents.  This is followed, in the second step, by the application of value discounts 
related to depreciation, depletion or amortisation of such assets.  In the third step, the 
liabilities pertaining to the investment are subtracted from the total value of assets.  Such 
phases are detailed below, accompanied by illustrative examples from the international 
arbitration jurisprudence.
2.2.2.1 Calculating the Total Value of Assets
The first step for assessing the value of investments at the centre of investment disputes 
based on the book value method consists in the calculation of the total value of assets 
acquired by the investor in order to set up and operate the investment.  The assets to be 
taken into account in the calculation include current assets (such as cash, short-term 
investments, stock
99
), non-current assets (also known as fixed assets, such as properties, 
plans and equipment
100
) or other types of assets (such as long-term receivables
101
).  The 
calculation of the total assets’ value is made by aggregating the historical values 
recorded in the accounting books or financial statements of the corporate vehicle used to 
operate the investment.
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99
IVS, Eighth Edition, 2007, Concepts Fundamental to Generally Accepted Valuation Principles, 
para. 3.5.1, p. 23.
100




The aggregation can be influenced by the fact that certain recordings may be challenged by the 
parties to the arbitral dispute or by the arbitral tribunal, thus leading to the dismissal of certain 
recordings for valuation purposes.
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As most accounting documents and financial statements are kept in accordance with 
generally accepted international accounting principles, the values recorded by them may 
be accepted as such by arbitral tribunals.  In cases when the financial documents of the 
investments involved in arbitration proceedings are also audited by reputable 
independent auditors, such documents may be clearly regarded as appropriate evidence 
for the purposes of establishing the investments’ book value and the compensation 
payable to the foreign investors.  This was the case in Siemens v. Argentina, where the 
arbitral tribunal decided to rely on the financial statements prepared by the claimant and 
audited by KPMG, and to reject the appointment of a third-party expert for the purposes 
of double-checking KPMG’s conclusions.  The tribunal stated that:
358. The parties have taken different approaches in respect of what is the 
adequate evidence of Siemens’ investment. 
359. […] Siemens contends that the financial statements properly audited are 
sufficient evidence of Siemens’ investments, that the financial statements of 
SITS were audited by KPMG, and that no evidence has been presented to 
question KMPG’s audit.
360. […] The Tribunal has to apply customary international law. […] The 
Project has started to operate and no convincing evidence has been submitted 
showing that the funds intended for the Project made available to SITS, as loans 
or equity, were not used for the intended purpose.  […] For these reasons, the 
Tribunal saw no merit in prolonging the proceedings and engaging an expert to 
analyse the accounts of SITS […].
103
The arbitral tribunal underlined that, in the circumstances of the case, the investment 
value is not given by a ‘subjective value’ (i.e., the value of the investment to Argentina 
or to Siemens), but is indicated in an objective manner (i.e., by the book value duly 
reflected by the accounts of SITS).  From this perspective, the financial documents 
audited by a reputable neutral advisor constituted sufficient evidence of the total value of 
investments made by Siemens, without the claimant being required to prove how the 
amounts registered on the financial statements have been actually spent and allocated.
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2.2.2.2 Application of Depreciation, Depletion or Amortisation Factors
After the historical value of an investment’s constitutive assets is established (on the 
basis of the accounting documents kept by the investment), this value is also updated so 
as to reflect the value of the respective assets as of the valuation date.  To this end, as 
explained by the IVS and the World Bank Guidelines, the depreciation, depletion and/or 
amortisation factors (explained below) are also taken into account.  The calculation of 
the value of assets and the application of such factors may also be carried out 
simultaneously.
A. Depreciation relates to the estimated decline of a tangible asset’s value over 
time,
104
and is viewed as the difference of the respective asset’s value at two 
distinct moments in time.
105
  At each moment, the depreciated value of the 
asset should reflect the cost of replacing the asset with another one having the 
same characteristics and quality, whilst taking into account the physical 
deterioration, the economic obsolescence and technical decline which might 
affect the asset over time.
106
  There are two main meanings to depreciation, 
namely: (i) economic depreciation, which regards the change in the present 
value of an asset as such assets ages;
107
and (ii) accounting depreciation, 
which refers to the allocation, in the financial documentation of the entity to 
which the assets belong, of the depreciable value of the asset over its useful 
life.
108
Generally, depreciation is considered similar for assets within the same type 
or class,
109
and several economic assumptions and patterns can be used to 
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estimate the depreciation rate.  However, it is commonly recognised that if 
the decline in efficiency of an asset is fast, the depreciation schedule for such 
asset tends to have high initial values.
110
  As depreciation rates may thus vary 
based on several factors and assumptions, in investment arbitration such rates 
are often challenged by disputing parties,
111
due to their influence on the 
overall investment value, and therefore on the compensation awarded to the 
foreign investor.
B. Depletion refers to the measureable diminishing or deterioration of certain 
types of reserves of natural resources (such as gas, oil, timber, precious 
metals).
112
  Depletion may be used within the book value method primarily 
when the main assets of an investment at the centre of a dispute consist of 
natural resources (for example, when a foreign investor obtains from the host 
state a concession or ownership right over oil or gas fields).
While the overall value pertaining to depletion affecting a natural resource 
from a certain area during a particular period of time may be determined on 
the basis of the total value of the natural resources which have been actually 
extracted within the specified timeframe, arbitral tribunals have referred only 
in rare occasions to the depletion of natural resources,
113
and, to our 
knowledge, they have not implemented the concept in the context of applying 
the book value method.
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C. Amortization represents the equivalent of depreciation, but is usually 
applied to intangible assets (unlike depreciation, which is applied to tangible 
assets).
114
  In some jurisdictions, the terms of amortization and depreciation 
are used interchangeably.
115
  As the book value method does not rely on nor 
calculate the value of goodwill, reputation and know-how acquired by an 
investment (as such elements are not registered in the financial documents), 
the use of amortization in the field of international investment arbitration is 
rather restricted, as only a limited number of intangible assets may be taken 
into account (e.g., software acquired by an investor in order to manage a gas 
distribution network).
2.2.2.3 Subtraction of Liabilities
As a result of depreciation, depletion and/or amortisation factors being applied to the 
value of the investment’s constituent assets, the valuation exercise reaches a diminished 
value for such assets.  In the subsequent step of applying the book value method, the 
aggregate of such diminished values is further reduced through the subtraction of 
liabilities incurred or contracted by the investment.
Liabilities include loans and interest payable to financial institutions or other companies 
within the investor’s group, costs for the acquisition of assets, rent, salaries of the 
employees, tariffs and taxes etc. 
Although when applying the asset based approach arbitral tribunals can also simply use 
the final results registered in the investments’ accounting documents (which point 
directly the difference between assets and liabilities), there are several cases when 
tribunals analyse separately the items included in each category (assets, 
depreciation/depletion/amortisation factors, and liabilities), in order either to ascertain 
that no improper registrations have been made in the financial documents, or to verify 
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the amounts pertaining to assets and liabilities.  For instance, in Siemens v. Argentina, 
the arbitral tribunal analysed multiple aspects registered in the investment’s financial 
statements, and decided not to consider certain amounts (such as excessive interest rates 
and tax credits) for the purposes of applying the book value method.  The tribunal 
decided as follows:
367. Mr. Lemar, the Siemens’ expert, has concentrated on the financing of SITS 
and has calculated the book value by adding Siemens’ capital contributions, the 
loans made to SITS and the corresponding interest, as recorded in SITS’s 
financial statements for 2001.  Mr. Lemar concludes that the book value of 
Siemens’ investment at May 17, 2001 was $283,859,710.
368. The Tribunal observes, that except for Mr. Lemar’s, none of the valuations 
listed above respond to the criteria that need to be applied by the Tribunal and, 
as explained forthwith, the Tribunal has difficulty in accepting the value of the 
investment as calculated by Mr. Lemar.  The Tribunal will use as a starting point 
SITS’ audited financial statements.
116
[…]
375. To conclude the book value calculation, the Tribunal decides that such 
value is the value claimed by Siemens minus the amounts disallowed above on 
account of excessive interest rates, tax credits and risks associated with Contract 
Termination.  The amounts corresponding to these items add up to 
AR$ 75,419,170, which when subtracted from AR $283,859,710 claimed by 
Siemens reduce the book value of the investment to AR $208,440,540.
117
After eliminating from the valuation the excessive interest rates, tax credits and 
provisions for risk of contract termination (all of which were initially indicated by the 
claimant’s expert as pertaining to the investment), the tribunal re-calculated book value 
of the investment to AR $208,440,540,
118
and compensated the claimant on this basis.
The above arbitral award also points out two main issues related to the application of the 
book value method in investment disputes.  The first one relates to the fact that arbitral 
tribunals have the undisputed ability to assess if any recordings made in the accounting 
and financial documents may be disallowed for valuation purposes.  The second issue
indicates that the application of the book value method by arbitral tribunals is not limited 
to simply using the final financial results registered in the investments’ accounting 
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documents, but involves a process of selection and deliberation on aspects regarding 
accounting evidence and registrations to be included in the valuation, as well as the 
assessment, in distinct stages, of the overall value of assets followed by the subtraction 
of liabilities.
2.2.3 Recognition and Application in Investment Arbitration
The book value method is used for two main purposes in international disputes, namely 
(i) to establish the overall value of entire investments at the centre of disputes (the 
enterprise value), and (ii) to assess the value of certain components of investments 
involved in arbitration, as detailed below.
2.2.3.1 Application for the Valuation of Entire Investments
In addition to the cases already mentioned, the book value method was accepted by the 
ICSID tribunal for the overall assessment of the investment at the centre of the dispute in 
Asian Agricultural Products Ltd. (AAPL) v. Sri Lanka.  In its award, the tribunal stated 
that:
98. […] the Tribunal is of the opinion that the determination of AAPL’s share-
holding in Serendib’s capital is a false problem, since the relevant factor is to 
establish a comprehensive balance sheet which reflects the result of assessing the 
global assets of Serendib in comparison with all the outstanding indebtedness 
thereof at the relevant time.
119
100. […] In the light of all the elements of evidence provided by both Parties 
[…], the Tribunal considers that the fair evaluation exclusively based on 
Serendib’s tangible assets
120
leads to value AAPL’s investment in that company 
at a total amount of 460,000 U.S. Dollars.
121
Even though the ICSID tribunal did not expressly refer to the book value method, the 
tribunal mentioned that it applied a valuation technique based on the comparison 
between the total value of assets and the total value of indebtedness attributable to the 
investment, which is typical for the book value method.  The tribunal also stated that the 
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valuation was based solely on the tangible assets of the affected investment – an aspect 
characteristic for the book value method, which does not take into account the value of 
goodwill or other similar assets.  As a result, the ICSID tribunal clearly applied and 
endorsed the book value method for the valuation of the claimant’s investment in Sri 
Lanka.
The book value method was also applied in the practice of the Permanent Court of 
Arbitration.  In Reineccius v. Bank for International Settlements (‘BIS’), the arbitral 
tribunal considered that it can rely on the information from the balance sheets of BIS, 
which offered an accurate overview of the value of BIS:
197. As for the mathematical method, akin to the NAV, the Report found, in the 
case of the BIS, this was:
… the only reliable way … as it avoids as far as possible the capricious nature of 
the other methods considered above and is not affected by external 
circumstances.  It also has an additional advantage in that the balance sheet of 
the BIS offers a more exact picture of the value of the enterprise than the balance 
sheet of an ordinary commercial enterprise; the BIS has no real hidden reserves 
and apart from the value attributable to its full-amortised buildings and land, 
which of course would always be open to discussion, the balance sheet gives a 
fairly accurate picture of the actual worth of the enterprise.
122
Although, from the three methods available to the tribunal – the ‘future profitability of 
the enterprise’, ‘market value of the shares’ and the ‘mathematical method’
123
– the 
tribunal referred to the valuation instrument it considered the most appropriate as the 
‘mathematical method’, such method corresponds in fact to the book value method.  
This conclusion is based on the fact that the method applied by the tribunal relied on the 
information offered by the balance sheet of BIS and involved the aggregation of the 
value of assets, followed by the subtraction of the liabilities pertaining to the business at 
the centre of the dispute.
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2.2.3.2 Application for the Valuation of Separate Assets within Investments
In addition to assessing the overall value of investments, in some instances arbitral 
tribunals applied the book value method for the valuation of parts of investments at the 
centre of disputes.  One illustrative case in this respect is Libyan American Oil Company 
(LIAMCO) v. Libya,
124
a dispute in relation to concession agreements held by the 
claimant for the exploration and production of oil in Libya.  After the Libyan 
government nationalized the physical assets and concession rights held by LIAMCO 
without granting any compensation, LIAMCO started arbitral proceedings against Libya.  
LIAMCO requested as primary relief the complete restoration of the rights taken by 
Libya (restitutio in integrum) or, alternatively, the indemnification for the 
nationalization by Libya of LIAMCO’s physical current and fixed assets, as well as 
indemnification for the loss of profits resulting from the expropriation by Libya of 
LIAMCO’s concessions rights over two oil fields (Raguba Field and Mabruk Field).
With respect to the claim related to indemnification for the nationalization of 
LIAMCO’s assets, the claimant used the book value method to justify that the net value 
of assets held by LIAMCO was US$13,882,677.  Such assets included office equipment, 
stored oil, supplies, oil wells and ancillary facilities, cash etc.
125
  After reviewing the 
evidence submitted by the claimant (including expert reports and lists of assets), the 
arbitrator decided to grant LIAMCO the full amount requested in relation to the 
nationalised assets, thus approving the calculation based on the book value method.
126
  
                                                          
124
Libyan American Oil Company (LIAMCO) v. The Libyan Arab Republic, Arbitral Award of 12 
April 1977 issued by the Ad Hoc Tribunal (Arbitrator Dr. Sobhi Mahmassani) under the Draft 
Convention on Arbitral Procedure, ILC 1958, 62 International Law Reports 140.
125
For further details, please refer to Libyan American Oil Company (LIAMCO) v. The Libyan Arab 
Republic, Arbitral Award of 12 April 1977, ILC 1958, 62 International Law Reports 140, as well 
as the case summary available at http://www.biicl.org/files/3939_1977_liamco_v_libya.pdf 
(accessed on 10 August 2014).
126
It should be noted that the doctrine has expressed contradictory standpoints with respect to the 
application of the book value method in LIAMCO v. Libya. While Ripinsky and Williams (supra 
note 10, at 223) affirm that ‘book value of the expropriated asset was awarded in Liamco v. 
Libya’, Marboe (supra note 9, at 270) states that ‘the tribunals in […] LIAMCO v. Libya, for 
example, held that the book value should not be applied even in cases of lawful expropriation’. 
Given the factual background referred to above, it may be affirmed that the application of the 
book value method for the calculation of part of the compensation payable to the foreign investor 
51
Nevertheless, although the amount awarded to LIAMCO as compensation for the 
expropriated physical assets was calculated pursuant to the book value method, such 
calculation was used to determine only the part of the compensation payable by Libya in 
relation to the taken assets, because the value of loss of profits was established under the 
income based approach.
127
In addition to the above case law which clearly endorses the application of the book 
value method to both entire investments and parts thereof, there have also been 
investment disputes when arbitral tribunals rejected the application of the book value 
method, or expressed reluctance to apply it when other valuation methods were 
available.  This position of international tribunals in relation to the use of the book value 
method for the purposes of establishing investment value (and therefore the level of 
compensation) was expressed, among others, by the arbitral award issued in Amco v. 
Indonesia II:
While it is true that the value of the assets has been used as the measure of 
damages in a number of international claims, it is by no means the prevailing 
method of valuation for damages.  [...] the book value basis of valuation seems 
to have been only used where compensation for prospective earnings was 
excluded for some reason, either ‘in the absence of other evidence’, or because a 
claim for prospective profits was ‘not compensable under the Act’, or because 
the claimant himself had requested as damages the reimbursement of his 
invested capital, or the liquidation value of its equity interest, or again because 
the claimant’s property had never become a ‘going concern’ before the claim for 
damages arose.
128
Based on this last example – which indirectly also confirms the possibility to use the 
book value method for valuation if investments in international disputes – it may be 
affirmed that arbitration tribunals have also manifested scepticism towards the book 
value method, and considered it as a method of last resort, which can be used only when 
other more comprehensive methods are inapplicable, and which requires improvement 
and adaptation.
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2.2.4 Adjusted Book Value Method – Particular Application of the Book 
Value Method
As a result of the fact that the valuation doctrine and practice (including in the field of
from investment disputes) required the adaptation of the book value method to a wider 
range of situations, the classical book value method was refined into a more elaborated 
valuation tool, named ‘adjusted book value’ method, which is analysed below.
2.2.4.1 Concept
Pursuant to the IVS, the adjusted book value (‘ABV’) is a distinct type of book value, 
namely ‘the book value that results when one or more asset or liability amounts are 
added to, deleted or changed from the reported book amounts’.
129
  According to the legal 
doctrine, ABV is the result of the calculation of the difference between an investment’s 
total net assets and total liabilities, in both cases adjusted to their market values.
130
  The 
adjusted book value method refers to the valuation instrument used to establish ABV.
The ABV method aims at establishing, starting from the book values recorded in 
accounting documents, the value of an investment by reducing the potential differences 
between the market value and the book value applicable in case of the assets and
liabilities comprising the respective investment.  The adjusted book value is aimed at 
remedying the shortcomings of the book value method (related to establishing 
investment value on the basis on the information offered only by historic registrations in 
accounting books)
131
by adjusting (i.e., adding, deleting or amending), based on 
economic grounds, the value under which certain assets and liabilities are recorded in 
the financial documents of an investment.
2.2.4.2 Adjustments
The valuation doctrine notes that the adjustments operated under ABV are made 
primarily in order to match the assets’ value registered in financial documents with the 
                                                          
129
IVS, Eighth Edition, 2007, Guidance Note 6 (Business Valuation), para. 3.1, p. 228.
130
Kantor, supra note 11, at 231.
131
Ripinsky, Williams, supra note 10, at 276.
53
value of comparable assets from the market.  Such difference in value (also known, in 
economic terms, as ‘Tobin’s q’, is not taken into account under the classical book value 
method.
132
  From this perspective, as noted by the legal doctrine, the adjusted book value 
brings the assets and liabilities registered in the investments’ accounting documents in 
line with their market value as of the valuation date.
133
The main types of adjustments implemented under the ABV method relate to expenses 
for knowledge assets and inflation rate.
134
In case of expenses for knowledge related assets (i.e., investments in research and 
development, patent data etc.), while under the book value method such expenses would 
be treated as liabilities, under the adjusted book value they are regarded as values which 
must be capitalized,
135
because they may contribute to the success of investments.
136
In case of inflation, the adjusted book value method assumes that the values under which 
the assets are registered in accounting books must be amended based on the inflation 
rate applicable in the territory where the investment subject to valuation operates.  This 
type of adjustment was encountered in the practice of the Iran – US Claims Tribunal, 
where valuations based on the ‘current net book value’ of the affected investment, 
adjusted so as to consider the inflation rate, have been accepted by as a starting point in 





The adjusted book value has been referred to in investment arbitration in only a few 
cases.  In Tza Yap Shum v. Peru, the arbitral tribunal considered that it would be 
appropriate to establish the value of the investment in dispute (TSG) under the adjusted 
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book value method.  The tribunal observed that the investment did not have an adequate 
track record which would allow its qualification as a going concern (as TSG had 
operated for only approximately two years), and consequently decided that the DCF 
method proposed by the claimant for the valuation of the investment would be 
inapplicable.  Thus, in its award, the tribunal rejected the claimant’s request to award 
damages calculated on the basis of the DCF method, and instead agreed with Peru’s 
arguments that the appropriate standard of compensation was based on the investment’s 
adjusted book value.  Ultimately, the tribunal decided that compensation should be 
based on TSG’s adjusted book value, amounting to US$ 786,306.24,
138
without 
particularly nominating in the award the types of adjustments applied in order to reach 
the adjusted book value of the investment.
2.2.4.4 Distinction between Adjusted Book Value (ABV) and Adjusted Present 
Value (APV)
The adjusted book value (ABV) must not be confused with the adjusted present value 
(APV).  While the adjusted book value is a method for the valuation of investments at 
the centre of arbitral disputes which mainly considers the adjusted accounting value of 
assets held by investments (diminished by the value of liabilities), the adjusted present 
value is an income based valuation method which takes into account the present value of 
the future income which would be obtained by investments during its usual activities.  
As explained in chapter 4, section 4.2.1, under the APV, the prospected cash flows to be 
generated by an investment are calculated, and then discounted by the discount rates 
applicable if the firm would be financed only through equity contributions.
139
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2.3 Replacement Value Method
2.3.1 Concept
The replacement value (also known as the replacement cost) represents the monetary 
equivalent of replacing an asset or an investment with another asset or investment 
having the same features.  The replacement value method is the valuation instrument 
(subsumed to the asset based approach) which assesses the value of investments based 
on the costs required to replace an asset or an investment which was destroyed or taken 
from its owner with another asset or investment with the same characteristics.
140
In case of valuing investments, the costs of several types of individual assets are 
computed for the purposes of establishing replacement value.  One category of costs 
corresponds to the so-called ‘hard assets’ (or tangibles), such as machinery, land, 
buildings, inventories etc.
141
  Another category of costs corresponds to the ‘soft assets’ 
(or intangibles), such as costs with marketing activities, creating a position in the 
market, training of people, research and development.
142
There are two main perspectives towards calculating replacement value.  Under the first 
perspective, replacement value is calculated by reference to the cost necessary to 
substitute the asset or investment subject to valuation with an asset or investment having 
the same condition (i.e., with a similar degree of depreciation and in a comparable 
physical condition).  This is the perspective included in the World Bank Guidelines, 
which define the replacement value as ‘the cash amount required to replace the 
individual assets of the enterprise in their actual state as of the date of the taking’.
143
The second perspective indicates that replacement value is equal to the value required to 
substitute the investment or asset subject to valuation with its modern equivalent, or 
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even with new assets of the same type.  This standpoint is reflected, among others, by 
the IVS, which refer to ‘replacement cost’ in multiple cases.  A general definition of the 
replacement cost is provided under the section regarding the Concepts Fundamental to 
Generally Accepted Valuation Principles, pursuant to which ‘a replacement cost 
estimate envisions a modern equivalent of comparable utility, employing the design, 
technology and materials that are currently used in the market’.
144
  More specific 
features are included in IVS Glossary of Terms, where the replacement cost is referred 
to as:
The cost of replacing an asset with an equal satisfactory substitute asset; 
normally derived from the current acquisition cost of a similar asset, new or 
used, or of an equivalent productive capacity or service potential.  Replacement 
cost assumes the use of modern materials, techniques and design.
145
While this definition admits that the replacement cost may be determined by reference to 
the acquisition cost of a new or used asset similar to the asset under valuation, the main 
assumption for such assessment is the use of modern assets, similar to the ones subject 
to valuation, for the purposes of establishing the replacement value.
The predisposition expressed by the IVS that the value of similar modern assets must be 
taken into account for the purposes of establishing the replacement value is even more 
straightforward in the context of valuation of intangible assets and valuation of 
businesses, where the IVS use the concept of ‘replacement cost new’.  ‘Replacement 
cost new’ is defined as ‘the current cost of a similar new item having the nearest 
equivalent utility as the item being appraised’.
146
  This concept is the expression of a so-
called ‘old for new’ approach
147
, and is grounded on the fact that, in some instances, a 
used item cannot be replaced by a similar used item, because such used item is not 
available on the market.  In such cases, the value of a new item of the type and features 
                                                          
144
IVS 2007, Concepts Fundamental to Generally Accepted Valuation Principles (GAVP), 
para. 4.11, p. 27.
145
IVS 2007, Glossary of Terms for International Valuation Standards, p. 405.
146
IVS, International Valuation Guidance Note 6 (Business Valuation), para. 3.35 (p. 232) and 
International Valuation Guidance Note 4 (Valuation of Intangible Assets), para. 3.20 (p. 205).
147
Marboe, supra note 9, at 286.
57
of the old one must be taken into account for the purposes of establishing replacement 
value.
Another specific feature is that replacement value method does not measure the value of 
an investment based on the expected financial benefits to be generated by the respective
investment.
148
  For this reason, the replacement value method is rarely used by 
prospective investors seeking to acquire an existing operating business, as the monetary 
equivalent of the assets purchased during the process of setting-up and developing a 
business is not automatically an accurate indicator of its future economic results or 
profitability.  Also, the replacement value method establishes the value of investments 
based on the principle that an investment may be simply reconstructed if assets of 
similar utility are purchased.
149
  However, certain intangibles (such as goodwill, 
commercial relationships and business opportunities) are unique and irreplaceable, and 
thus may not be taken into account appropriately within a replacement value 
calculation.
150
2.3.2 Recognition and Application in Investment Arbitration
As noted by the legal doctrine,
151
the replacement value method has been rarely used in 
international arbitration cases in particular and in international disputes in general.  
Although the total number of cases when the replacement value method was applied is 
limited, the method was endorsed by a large variety of courts and tribunals, including 
the International Court of Justice (ICJ), the Iran-US Claims Tribunal, the United Nations 
Compensation Commission (UNCC) and ICSID tribunals, as detailed below.
2.3.2.1 Early Application: the Corfu Channel Case
One of the first instances when the replacement cost was deemed adequate for the 
calculation of the value of property destroyed by a state’s actions is the Corfu Channel 
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  In this dispute, the United Kingdom of Great Britain and Northern Ireland filed 
suit against the Republic of Albania before the ICJ, with the aim of being compensated 
for the damages caused to the British ships HMS Saumarez and HMS Volage by the 
explosions occurred on 22 October 1946 in a minefield from the Albanian waters of the 
Corfu Strait.  The claimant had two main heads of claims: one for the total loss of the 
destroyer Saumarez, and another one for the damages caused to the destroyer Volage.
In relation to the total loss of the ship HMS Saumarez, the ICJ agreed that the 
compensation payable by Albania must reflect the replacement value of the ship.  The 
court noted that the UK Government estimated a damage of £700,087, which 
represented ‘the replacement value of the ship at the time of its loss in 1946 (after 
deducting the value of usable parts – equipment, scrap) and the value of stores that must 
be considered as lost’.
153
  The ICJ agreed with this estimate and decided that ‘the true 
measure of compensation in the present case’ is ‘the replacement cost of the Saumarezat 
the time of its loss.’
154
2.3.2.2 The ‘Old-for-New’ Standard: Practice of the Iran-US Claims Tribunal
Subsequent to the abovementioned application, the replacement value method was 
involved and detailed in the practice of the Iran-US Claims Tribunal.
In the case of Oil Fields of Texas v. Iran, the tribunal awarded the claimant the 
replacement value of drilling equipment retained by Iran, and decided that the most 
appropriate method of establishing the value of the claimant’s investment was the 
replacement value method.  Such valuation method was applied by reference to the 
value required to procure new equipment which would substitute the equipment 
previously held by the claimant, although the claimant’s equipment had been already 
used (the ‘old-for-new’ standard).  In its decision, the tribunal stated as follows:
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The question whether the equipment at issue was used or new is not as such 
determinative as to its value.  Rather, as the Claimant seeks and is entitled to its 
replacement value, what has to be determined is the amount it would have cost 
to replace the three blowout preventers that had been leased to and were retained 
by NIOC, based on the market conditions for such equipment at the time.  The 
evidence shows that as of the beginning of July 1979, the equipment in question 
was in great demand and that new equipment of the type leased under the Lease 
Agreement was not readily available.  There is evidence that in 1979, one would 
have to wait eighteen months to obtain a new blowout preventer.
155
As noted in a dissenting opinion issued by one of the arbitrators called to decide upon 
the dispute, the option of assessing the potential replacement of old and used equipment 
with new one (in disregard of the actual condition of the equipment at the centre of the 
dispute) raised the question if the claimant could be unjustly enriched as a result of the 
application of the such ‘old-for-new’ standard.
156
  However, in this case, the majority of 
the arbitral tribunal’s members agreed that establishing the value of old and used 
equipment by reference to the potential acquisition cost of new similar equipment was 
equitable and in line with the common practice of insurance companies.
157
  In this 
respect, the tribunal noted that the amount actually paid by an insurance company when 
a blowout preventer similar to the ones at the centre of the dispute was destroyed by fire 
was equal to the value of a new blowout preventer.
158
2.3.2.3 The ‘Old-for-Old’ / ‘New-for New’ Standard of the United Nations 
Compensation Commission
In order to avoid situations when the compensation established based on investments’ 
replacement value would trigger the unjust enrichment of the claimants by granting them 
the value of new items when the claimants were actually deprived of used assets, certain 
international law fora have issued specific guidelines on the application of the 
                                                          
155
Oil Fields of Texas v. Iran, 12 Iran-US Claims Tribunal (1986), 308, para. 44.
156
Oil Fields of Texas v. Iran, Dissenting Opinion Mostafavi, 12 Iran-US Claims Tribunal (1986) 
324, 334.
157
In spite of this, in other cases, the Iran-US Claims Tribunal departed from the ‘old-for-new’ 
standard and assessed the claimants’ investment starting from the ‘depreciated replacement cost’ 
calculated based on the net book value of the assets subject to valuation (e.g., Aminoil v. Kuwait, 
21 International Law Materials (1982) 976, Award of 24 March 1982, para. 175 et seq.).
158
Oil Fields of Texas v. Iran, 12 Iran-US Claims Tribunal (1986), 308, para. 45.
60
replacement value method.  When referring to methods of assessing value of tangible 
assets, Decision No. 9 of the Governing Council of the UNCC states that:
15. Depending on the type of asset and the circumstances of the case, one of 
several valuation methods may be used.  Methods typically used to value 
tangible assets are book value and replacement value.  […] Replacement value 
is considered to mean the amount required to obtain an asset of the same kind 
and status as the asset damaged or lost.  Replacement value would not normally 
allow for replacement of an old item with a new one.
159
Thus, the ‘old-for-new’ principle (as mentioned above by reference to the case of Oil 
Fields of Texas v. Iran) has evolved into a standard which can be referred to as either 
‘old-for-old’ or, if the case, ‘new-for-new’.  Although the wording used by the UNCC 
may be interpreted as also making reference to some exceptional instances when the 
replacement of an old item with a similar new item would be acceptable for the purposes 
of investment valuation, the general tendency indicated by the above decision is that 
replacement value must be assessed by taking into account the value of an asset in the 
same condition with the one being valued.  However, to our knowledge, no actual 
application of the principle expressed by UNCC with respect to the replacement value 
method has actually occurred in investment disputes.
2.3.2.4 ICSID Practice
The ICSID practice recognised that the replacement value method may be used for the 
valuation of investments at the centre of an international dispute.  By way of example, in 
the case of Vivendi Universal S.A. v. The Argentine Republic, the arbitral tribunal stated 
that:
[…] Claimants did not advance or rely upon generally accepted alternative 
means of calculating […], such as […] “replacement value” – the amount 
necessary to replace the investment prior to the injurious acts […].
160
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The ICSID tribunal in Sistem Mühendislik Inşaat Sanayive Ticaret A.Ş. v. Kyrgyz 
Republic also referred to the replacement value method as one of the possible tools for 
assessing the value of the investment at the centre of the dispute as follows:
The Appropriate Method of Valuation
160. The “replacement value” approach to valuation looks to what the investor 
has put in, not what the investor could expect to derive from the investment – at 
what the investment cost rather than at what it was worth.
161
Despite endorsements expressed by ICSID tribunals with respect to the possibility to use 
the replacement value method for the valuation of investments, there are only a few 
ICSID cases when parties calculated the value of their investments based, inter alia, on 
the replacement value/cost of certain assets
162
or parts of their investments,
163
and no 
public records of ICSID cases when the replacement value method was actually selected 
by tribunals for assessing investment value.
164
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For instance, in the ICSID case of Bernardus Henricus Funnekotter and Others v. The Republic 
of Zimbabwe, ICSID CASE NO. ARB/05/6, Award of 22 April 2009, the claimants requested to 
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improvements made to the land, such as homestead, compound housing, other farm 
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proceeds to this last valuation in calculating the Current Replacement Costs of those 
installations in 1999/2000 and in applying to those costs a depreciation rate. At the 
hearing, he justified this approach by reference to Zimbabwe domestic law.’
However, the ICSID tribunal decided not to rely on the calculations made by the respondent’s 
expert (which established an overall value of EUR 872,947 for all properties involved) and 
ultimately decided to award the claimants the ‘market value of the whole farm at the time of 
expropriation’ (para. 130) amounting to EUR 8,220,000 plus interest (para. 148).
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Nonetheless, it is arguable that there are cases when the ICSID tribunals have actually applied the 
replacement value method without expressly referring to it within arbitral awards. This might be 
the case of international investment disputes where ICSID tribunals applied an asset based 
valuation method for the implementation of the reparation standard pursuant to which the 
compensation to be granted to an investors should ‘re-establish the situation which would, in all
probability, have existed if that act [of the host state] had not been committed’ (as expressed by 
the Permanent Court of Arbitration, in the Chorzow Factory Case (Germany v. Poland)), and 
consequently, such compensation should place the affected investor in the same position that it 
would enjoy if the host state’s interference had not occurred.
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2.4 Liquidation Value Method
2.4.1 Concept
Under the liquidation value method, the value of an investment is indicated by the 
estimated proceeds which would result from the sale, during liquidation proceedings 
(and not in the ordinary course of business
165
), of the separate assets comprising the 
investment subject to valuation, after the liabilities attributable to the respective 
investment are paid.
166
  In addition to taking into account the individual value of assets 
and liabilities pertaining to the investment, the liquidation value method also considers 
liabilities and costs associated with the liquidation process,
167
which are also deducted 
from the value of the net assets for the purposes of obtaining the final liquidation value.
This perspective is reflected by the World Bank Guidelines on the Treatment of Foreign 
Direct Investment, which state that ‘liquidation value means the amounts at which 
individual assets comprising the enterprise or the entire assets of the enterprise could be 
sold under conditions of liquidation to a willing buyer less any liabilities which the 
enterprise has to meet’.
168
  Similarly, the IVS emphasize the fact that the liquidation 
value refers to the case when, in liquidation, a group of assets used collectively in a 
business are being presented for sale and sold individually and not jointly.
169
  The 
premise of assets being sold on a piecemeal basis (not as an assembly of assets), during 
liquidation proceedings, contemplates that such assets will experience less than normal 
exposure to their relevant secondary market.
170
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The liquidation value may be obtained by reference to either a forced sale or an orderly 
sale.  In the first case, i.e., of a forced sale, also referred to as ‘distressed liquidation’, the 
liquidation of individual assets considers a scenario when a potential seller is compelled 
by circumstances to sell (e.g., it is undergoing bankruptcy) and for this reason a 
sufficient marketing period or effort is not possible.
171
  When compared to the regular 
life of an enterprise and its usual course of business, a forced sale is a rather abnormal 
situation when time pressures and financial constraints may impact the value under 
which assets are sold.
172
  In this context, a potential interested buyer would have the 
advantage of knowing that the seller is compelled to engage in the sale, and may use this 
to its advantage, thus diminishing the amount received by the seller as a result of the 
sale.
173
The second case, (i.e., of an orderly sale, which is endorsed, inter alia, by the IVS), 
implies a scenario in which the investment’s separate assets are sold after appropriate 
marketing,
174
therefore at a slower pace.  Orderly liquidations may require several 
months to create interest in the prospective sale, as well as additional expenditures with 
marketing activities and maintenance of the business and assets in a proper state, until 
the liquidation sale actually occurs.
175
Due to the specific nature of the forced sale and orderly sale, in most cases there is 
dissimilarity between results which may be obtained after the sale of assets in a forced
sale, carried out within a short period of time, and results of an orderly sale preceded by 
appropriate marketing.
176
  While the liquidation value obtained for an orderly sale 
valuation scenario may be similar with or close to the market value, the liquidation value 
estimated in the context of a forced sale may be far lower, because of the higher ‘distress 
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applied by the valuator.  For instance, in the US, while distressed 
liquidations generate an average of approximately fifteen cents per dollar of book value, 
orderly liquidations may generate up to sixty or seventy cents per dollar,
178
which 
explains why distress liquidation values are generally lower than orderly liquidation 
values.
179
In view of the above, a part of the economic doctrine affirms that, among all measures of 
value, the liquidation value estimated in the context of a forced sale is likely to be the 
lowest value obtainable for the assets comprising an investment.
180
  This is however 
arguable, especially in the context of companies which incur losses (and considering that 
such losses accumulate over time), where a DCF calculation (which assumes the 
ongoing and future operation of an investment and calculates the aggregate value of all 
cash flows and losses which may be incurred by such investment during a foreseeable 
reference period) may trigger even lower results when compared with the liquidation 
value obtained in a forced sale scenario.  As also explained by the Uniform Standards of 
Professional Appraisal Practice (USPAP) in the Standards Rule 9-3, in particular 
circumstances, the valuation results obtainable under a liquidation scenario could be 
higher than in a scenario of continued operation:
In developing an appraisal of an equity interest in a business with the ability to 
cause liquidation, an appraiser must investigate the possibility that the business 
enterprise may have a higher value by liquidation of all or part of the enterprise 
than by continued operation as is.  If liquidation of all or part of the enterprise is 
the indicated premise of value, an appraisal of any real property or personal 
property to be liquidated may be appropriate.
181
Similarly, a valuation based on the liquidation value method may lead to higher results 
than if the book value method is applies for the same investment.  This could be the case 
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when the value of the land owned by a company, which is reflected in the accounting 
books under its acquisition value, increases over time.  Following such increase, the 
value which may be obtained for the same land during liquidation proceedings 
commenced several years after the acquisition date may be much higher than the initial 
acquisition value.
182
  Nonetheless, this situation may be encountered in a limited number 
of cases, because in most circumstances the liquidation value is lower than the book 
value (as reflected in the accounting documents) or, in extreme cases, the liquidation 
value of certain assets may be even equal to their value as scrap or raw materials, and 
would need to be even further diminished by the expenses incurred during liquidation 
proceedings.
183
2.4.2 Recognition and Application in Investment Arbitration
2.4.2.1 Recognition in Principle and Actual Application
The liquidation value method is not often used in business valuation in general,
184
and 
this trend is also reflected in the practice of international investment tribunals.  The 
seldom application of the liquidation value method in investment arbitration appears to 
be caused by the lack of appropriate factual circumstances under which the method may 
be validly applied, and not by a reluctance of tribunals towards this method.  On the 
contrary, the possibility to apply the liquidation value method was expressly recognised 
in investment disputes.  For instance, in Vivendi Universal S.A. v. The Argentine 
Republic, the tribunal stated that:
Until their closing argument and Post-Hearing Brief, Claimants did not advance 
or rely upon generally accepted alternative means of calculating fair market 
value, such as “book value” – the net value of an enterprise’s assets, “investment 
value” – the amount actually invested prior to the injurious acts, […], or 
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“liquidation value” – the amount a willing buyer would pay a willing seller for 
the investment in a liquidation process.
185
Apart from endorsing the liquidation value, the tribunal in Vivendi Universal S.A. v. 
Argentine Republic also provided a concise definition of the concept, in line with the 
economic doctrine and the World Bank Guidelines.  In spite of this, the tribunal decided 
not to apply the liquidation value method for the purposes of establishing the value of 
the affected investment, and awarded the value of the amounts actually invested by the 
investor (i.e., the ‘investment value’ of the concession), which it considered ‘to offer the 
closest proxy, if only partial, for compensation sufficient to eliminate the consequences 
of the Province’s actions’.
186
One of the first cases when the liquidation value method was actually applied is Sedco v. 
IMICO from the practice of the Iran – US Claims Tribunal.  In this case, the claimants 
(Sedco Inc. from Texas, USA and its subsidiary from Panama – Sedco International 
S.A.) requested to be compensated for the alleged taking by Iran of the shares owned by 
the claimants in the Iranian privately-held joint stock company Iran Marine Industrial 
Co. (‘IMICO’) (a shipyard, marine repair and warehouse facility
187
) and for the taking of 
two promissory notes issued by IMICO to the claimants.  The claimants alleged that they 
held, directly and indirectly, 81% of IMICO’s shares and requested compensation for the 
expropriation based on the liquidation value of their shareholding interests.  In this 
respect, the tribunal noted as follows:
58. In its pleadings and at the Hearing the Claimant made it clear that it does not 
seek to recover the “going concern” value of its investment in IMICO.  Rather, it 
seeks a share of IMICO’s dissolution value, which it proposes to determine by 
calculating the value of IMICO’s fixed assets, accounts receivable, and liquid 
assets on the date of expropriation and subtracting IMICO’s liabilities on that 
date.
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The Tribunal agrees that this basic approach is appropriate to determine 
IMICO’s value in the circumstances of this Case, but it must be carried out in a 
way that fairly assesses IMICO’s probable liabilities [...].
188
The tribunal further noted the ‘apparently limited market for the sale of most of the 
shipyard’s fixed assets at issue and the likely difficulty in disposing of these assets given 
the departure almost a year earlier of all of the company’s expatriate management’,
189
as 
well as the fact that the investment’s assets might have had only ‘few other uses’.
190
  In 
consideration of such matters, the tribunal departed from assessing investment value 
based on book values (which were nonetheless considered as a starting point for the 
valuation of fixed assets such as machinery, buildings and various technical 
equipment
191
), and took into account the values which would have been obtained for the 
sale of the investment’s inventory to potential interested buyers during a potential 
divestiture process, thus actually determining the liquidation value of the affected 
investment.
192
Although the tribunal also referred to the market value within the award, the legal 
doctrine agrees that it actually applied the liquidation value method.
193
  One of the 
reasons for such view derives from the fact that the tribunal sought to assess the 
potential dissolution values
194
which might have been obtained for the assets comprising 
the investment,
195
and from the resulted amount it deducted the aggregate value of the 
investment’s liabilities.  This mechanism corresponds to an orderly liquidation scenario 
where the tribunal applied several downward adjustments (for obsolete stocks, 
apparently inflated original cost of IMICO’s buildings, damages incurred by IMICO’s 
assets, reluctance of potential buyers) and finally decided to award the claimants more 
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than US$ 16.7 million as compensation pertaining to the value of the affected 
investment.
196
The liquidation value method was also involved in Sedco v. NIOC and Iran, in which 
case the tribunal decided the following:
267. Claimant does not use ‘liquidation value’ in the strict accountancy sense, as 
it does not request that we attempt to reconstruct what it might have recovered 
had SERIDAN actually undergone liquidation proceedings in November 1979.  
Rather it requests that we assume ‘the winding up of SERIDAN’s affairs and the 
disposition of its assets [...] on the open market,’ presumably with no discount 
from the market value of the assets as might occur in actual distress liquidation 
circumstances.  We agree that this is a fair measure of value in this Case.
197
In the abovementioned dispute, the tribunal admitted that the value of the investment 
may be calculated based on the assumption that SERIDAN’s businesses would undergo 
a winding-up procedure (i.e., a liquidation process
198
).  Also, it assessed the implications 
arising from the distinction between (i) the value of assets on the open market, 
‘presumably’ with no discount from the market value; and (ii) the value of assets in 
distress liquidation circumstances, with a discount from the market value.  The tribunal 
decided that in the particular case of SERIDAN, no distress discount needed to be 
applied when calculating the value of the business in a winding-up scenario, and as a 
result the value obtainable for the assets at stake in a liquidation case matched the 
market value of the same assets.
The abovementioned reasoning of the tribunal raises the more general question of 
whether it would be more appropriate to regard the liquidation value method as a 
method pertaining to the market based approach, rather than to the asset based approach.  
In this respect, it is relevant that the liquidation value reflects the value that might be 
obtained during a hypothetical sale (either orderly or forced) for individual assets which 
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comprise an investment.  Therefore the market forces (either hypothetical or concrete) 
are the ones which determine the liquidation value, although the context (a liquidation 
process) and the valuation object (an investment which is, in principle, in financial 
difficulties) are specific to the case of a liquidation value calculation.  In consideration 
of these circumstances, it can be affirmed that the value obtainable on the market, as a 
result of liquidation proceedings involving a company in financial difficulties, is in fact 
a distinct type of value, which could also be referred to as ‘distressed market value’ 
alternatively to the recognized and broad concept of ‘liquidation value’.
2.4.2.2 Particular Application in Cases of Indirect and Partial Expropriation
The liquidation value method has a particular application in cases of partial 
expropriation (i.e., expropriation following which the investor still retains the ownership 
over part of its investment) or indirect expropriation (i.e., when the investor retains 
formal ownership title over its investment, but is prevented from using it because of 
negative interference attributable to the host state, usually of a regulatory nature).
In such cases, arbitral tribunals can use the liquidation value method in an indirect 
manner for the purposes of assessing the value of the expropriated part of the 
investment, and as a result, the compensation payable to the foreign investor.  This 
involves a three-stage process. First, the overall value of the investment made by 
foreign investors is calculated by using one of the other generally recognised valuation 
methods compatible with the investment subject to valuation (e.g., the sales comparison 
or discounted cash flow (‘DCF’) methods).  Second, the worth of the remaining part of 
the investment (which is still under the formal property of the investor) is assessed by 
using the liquidation value method.  Third, the value of the part of the investment which 
is under the ownership of the foreign investor (calculated pursuant to the liquidation 
value method) is deducted from the overall value of the investment, and thus the 
valuation indicates the value of the part of the investment which was expropriated.  By 
applying this process, tribunals avoid over-compensating a claimant, as well as mitigate 
the possibility of double-counting the value of the part of the investment to which a 
claimant still has a legal ownership title.
70
The valuation process referred to above was used in CME v. Czech Republic, where the 
overall value of the investment at the centre of the dispute (CNTS) was assessed 
pursuant (primarily) through the discounted cash flow (DCF) method.
199
  Then, from the 
overall value established under the DCF method, the tribunal subtracted the estimated 
value attributable to the part of CNTS to which the claimant had retained legal title 
following the state’s interference (the so-called ‘residual value’).  The tribunal explained 
that the residual value included the values of CNTS’s already liquidated assets and the 
value to be obtained in a liquidation involving CNTS’s remaining assets, and decided as 
follows:
The residual value of CNTS as of August 5, 1999 must be deducted from the 
value of CNTS.  The Tribunal considered the parties’ positions submitted in 
respect of the residual value, which CNTS still had after its business had been 
vitiated on August 5, 1999 as a consequence of removing CNTS as the exclusive 
service provider for CET 21.  The Tribunal agrees that the residual value 
includes the assets of CNTS that have been liquidated and paid to Claimant since 
August 5, 1999, the liquidatable value of CNTS’ remaining assets minus the 
costs of winding up CNTS.
200
As illustrated in the abovementioned case, the application of the liquidation value 
method in conjunction with other valuation methods can thus facilitate the calculation of 
the value attributable to the parts of the investment affected by the host state, and as a 
result, the level of compensation payable to affected investors in partial and/or indirect 
expropriation cases.
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3. THE MARKET BASED APPROACH FOR THE VALUATION OF 
INVESTMENTS IN ARBITRAL DISPUTES
The market based approach to valuation consists of the valuation principles and 
instruments pursuant to which the worth of an investment is assessed on the basis on the 
value for which the respective investment (or parts thereof) would be sold, and 
respectively bought, on the open market. The market based approach therefore 
calculates the value of investments based on the principle that market forces  supply 
and demand  ultimately indicate the value which any enterprise.
Because market based approach to valuation assesses the market value of investments, 
the concepts of market based approach and market value are closely related.  
Nevertheless, although complementary, these are two distinct concepts: while the first 
designates the valuation methods and techniques used in the valuation process for 
determining the value of investments, the latter represents both the purpose and the 
concrete result of the valuation process.  The individuality of each concept is also 
confirmed by the valuation sources which define and explain the two concepts, as 
presented below.
3.1 The Concept of Market Value
The concept of market value (also referred to as ‘fair market value’ or ‘fair 
value’) benefits from extensive definitions and analysis in national legislations 
and case law, in international treaties and investment disputes, as well as in other 
valuation documents of an international character.  This situation is specific to 
the concept of market value, because the terms of ‘asset value’ and ‘income 
value’ (which correspondents to the types of values obtained as a result of asset 
based, and respectively, income based, valuations) do not benefit from similar 
analysis.
In international instruments, the prevalent definition of market value is provided 
by the IVS, pursuant to which market value is:
72
The estimated amount for which an asset or liability should exchange on the 
valuation date between a willing buyer and a willing seller in an arm’s length 
transaction, after proper marketing and where the parties had each acted 
knowledgeably, prudently and without compulsion.
201
A similar explanation of the concept is provided by the International Financial 
Reporting Standards (‘IFRS’), pursuant to which fair value is ‘the amount for 
which an asset could be exchanged, or a liability settled, between 
knowledgeable, willing parties in an arm’s length transaction’.
202
Comparable definitions of market value have also been adopted in national 
legislations.  In the US, the documents regulating the organisation and 
functioning of the Internal Revenue Service (the ‘IRS’) use the term of fair 
market value, which is ‘the price at which the property would change hands 
between a willing buyer and a willing seller, neither being under any compulsion 
to buy or to sell and both having reasonable knowledge of relevant facts’.
203
  
Likewise, in the UK, market value is regarded by the Capital Gains Tax and 
Stamp Duty Land Tax Act
204
as the ‘price for which the assets might reasonably 
be expected to fetch on a sale in the open market’.
205
  Similar definitions are 




and several other countries.
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The practice of international investment arbitration indicates that the concept of 
market value embraced by the IVS and IFRS is successfully adopted in 
investment disputes.  For instance, the arbitral tribunal in Enron v. Argentine, 
pointed out that ‘the notion of ‘fair market value’ is generally understood as the 
price at which a property would change hands between a hypothetical willing 
and able buyer and an hypothetical willing and able seller, absent compulsion to 
buy or sell, and having the parties reasonable knowledge of the facts, all of it in 
an open and unrestricted market’.
208
  In a comparable manner, the arbitral award 
in CME v. The Czech Republic noted that ‘the definition of fair market value has 
been established under international law as being the price a buyer would be 
willing to pay the seller under circumstances in which each party had reliable 
information in order to maximize its financial gain and neither party was under 
duress or threat’.
209
The very similar definitions of the concept, encountered in a broad array of 
valuation and legal documents, indicate that the market value is a rather 
homogenous term which may therefore benefit from consistent interpretations 
throughout a large variety of fora.  The common ground of the above definitions 
relates to the fact that market value refers to (i) the estimated amount for which 
an investment should exchange (ii) at a certain date (iii) between a willing buyer 
and a willing seller, (iv) in an arm’s length transaction (v) in which the parties 
act knowledgeable and without compulsion.  These common elements may be 
regarded as guiding criteria used in the valuation practice (including in the 
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specific area of investment disputes) for the purposes of establishing the values 
of investments under the market based approach.  Due to their importance, the 
elements which operationalize the market based approach to valuation and the 
market based methods are analysed and detailed under section 3.4 of this 
chapter 3.
3.2 The Concept of Market Based Approach to Valuation
The concept of ‘market based approach to valuation’ regards specific valuation 
methods of valuation which are aimed at calculating the market value of 
businesses.  In the context of international investment disputes, the market based 
techniques originating in business valuation are employed by valuation experts 
and/or by arbitral tribunals for the purposes of calculating the value of 
investments at the centre of arbitrations.
The market based approach to valuation benefits from detailed coverage mainly 
in IVS 2013.  IVS on Businesses and Business Interests sets forth the following 
key elements of the market based approach:
C15. The market approach compares the subject business to similar businesses, 
business ownership interests and securities that have been exchanged in the 
market and any relevant transactions of shares in the same business.  Prior 
transactions or offers for any component of the business may be also indicative 
of value.
C16. The three most common sources of data used in the market approach are 
public stock markets in which ownership interests of similar businesses are 
traded, the acquisition market in which entire businesses are bought and sold, 
and prior transactions in shares or offers for the ownership of the subject 
business.
210
The IVS therefore define the central mechanism employed under the market 
based approach for the purposes of assessing value (i.e., the comparison of the 
investment subject to valuation with similar businesses or parts thereof), as well 
as the types of information required for the application of the approach 
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(i.e., information regarding stock prices, acquisition values for entire businesses 
and/or prices exchanged sin previous transactions involving the business subject 
to valuation).  From this perspective, IVS makes a clear distinction between the 
market based approach and market value.
Notwithstanding this distinction, because of the resemblance between the two 
concepts, in a number of investment arbitration cases the arbitral tribunals used 
the concept of market value when they actually referred to the market based 
approach.  For instance, the tribunal in Reineccius et al. v. Bank for International 
Settlements used the concept of ‘market value’, instead of ‘market based 
approach’, and stated: ‘[…] there is no ground for the Tribunal to depart from the 
lex specialis applicable to the Parties and to use the international law standard 
which would apply market value for the shares’.
211
  Such instances when the 
term of ‘market approach’ is used to designate the market based approach are not 
singular.  As the purpose of the present chapter 3 is to analyse the market based 
approach and the valuation methods pertaining to this approach, instances when 
tribunals used the term of ‘market value’ to designate the valuation tools used for 
the assessment of the value of investment are also considered herein.
3.3 Valuation Methods Pertaining to the Market Based Approach
The current section examines the principal methods used for assessing the value 
of an investment under the market based approach to valuation, namely the 
(i) share prices method; (ii) comparable sales method; (iii) partial sales method; 
and (iv) economic multipliers method; and (v) offerings based method, as well as 
the use thereof in investment arbitration cases – as detailed below.
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3.3.1 The Share Prices Method
Pursuant to a report on foreign direct investment issued by UNCTAD in 2009, currently 
the main foreign investors are multi-national or trans-national corporations (‘TNCs’), i.e.
legal entities with affiliates in several jurisdictions (and not natural persons).
212
  In the 
majority of cases when TNCs seek to establish an investment in a foreign country, they 
use project companies incorporated in the host country where the investment will be 
developed, in order to carry out business activities.  Such project companies are either 
taken over by the foreign investors by way of acquisition or privatization, or 
incorporated directly as subsidiaries owned, directly or indirectly, by the respective 
foreign investors.  Therefore, the market price of shares in the corporate vehicles used 
for the development of foreign direct investments can provide relevant information for 
the calculation of the value of the respective investments.
The share prices valuation method assesses the value of investments starting from the 
price which would be obtained on the open market for the shares of the companies used 
for the setting-up and development of investments.  As the companies used as corporate 
vehicles for investments may be both public companies (companies whose shares are 
transacted openly on stock exchanges) and private companies (closely-held companies, 
the shares of which are only purchased and sold in privately negotiated transactions), the 
present section examines how the share prices method can be used in case of both public 
companies and private companies.
3.3.1.1 Share Prices Method in Case of Companies Listed on the Stock 
Exchange
In a number of investment disputes, the corporate vehicles at the centre of arbitration 
proceedings, and which have been used for the development of investments, were 
companies publicly listed on stock exchanges.  In cases of negative interference from 
host states with such listed companies, or with the stock held by investors in publicly-
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listed companies, the overall value of the affected investments can be assessed, under the 
share prices method, by multiplying the price at which each of the company’s shares is 
traded on the stock exchange at the valuation date, by the total number of outstanding 
shares of the company.
(i) Acceptance in Principle
The use of the share prices method based on prices of shares of publicly-
listed companies was accepted in principle in several investment disputes for 
the calculation of investment value.
The arbitral tribunal in Asian Agricultural Products Ltd (‘AAPL’) v. Sri 
Lanka regarded the price at which the shares were traded on the stock 
exchange as the primary source of information for the purposes of assessing 
the total value of an investment.  This conclusion arises from the following 
wording of the arbitral award:
In the absence of a stock market at which the price for Serendib’s shares 
were quoted on January 27, 1987 (the day preceding the events which led 
to the destruction of the value of AAPL’s investment in Serendib’s capital), 
the evaluation of shares owned by AAPL in Serendib has to be established 
by the alternative method of determining what was the reasonable price a 
willing purchaser would have offered to AAPL to acquire its shareholding
in Serendib.
213
Thus, in the aforementioned case, the arbitral tribunal would have applied the 
share prices method based on the prices of the shares on the stock exchange, 
if the company at the centre of the dispute was publicly listed and its stock 
was traded openly on the stock exchange.  However, the tribunal applied 
‘alternative methods’ for the purposes of establishing the value of the 
investment primarily because the Serendib shares were not traded on a public 
market, and therefore the application of the share prices method was 
impossible.
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Similarly, the ICSID tribunal in CMS v. Argentina noted that ‘in case of a 
business asset that is quoted on a public market, that process [of assessing the 
value of the investment] can be a fairly easy one, since the price of shares is 
determined under conditions meeting the above mentioned definition [of 
market value]’.
214
  As per the tribunal’s decision, apparently it is a ‘fairly 
easy’ task to determine the value of an investment listed on a public market, 
by multiplying the value of one share with the total number of shares.  The 
share prices method based on the value of shares on the stock exchange is 
therefore clearly endorsed as acceptable in investment arbitration, and at the 
same time is regarded as a straightforward valuation tool.
(ii) Actual Application
In addition to investment disputes where the stock prices method is accepted 
in principle for the valuation of investments at the centre of arbitration 
proceedings, there are several cases where this method has been actually 
applied for the calculation of investment value and, consequently, of 
compensation payable to affected investors.  Some of the first instances when 
the stock prices method has been actually used are encountered in the 
practice of the Iran-U.S. Claims Tribunal. A relevant case is Khosrowshahi v. 
Iran, where the claimants filed a suit against Iran
215
, claiming an amount of 
USD 8,080,742.79 plus interest for the alleged seizure and expropriation of 
their shareholding interests in the Alborz Investment Corporation (‘Alborz’), 
the KBC Company and the Investment and Development Bank of Iran.
216
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When assessing the value of the claimants’ interest in Alborz, the tribunal 
relied on the prices at which the shares in Alborz were traded on the stock 
exchange eight months before the expropriation.
217
  The tribunal pointed out 
that:
[The] Tribunal finds particularly relevant the evidence relating to known 
trading prices of Alborz shares.  Since the Tribunal’s valuation precedents 
suppose a willing buyer and seller in order to determine the full equivalent 
of the property taken, a contemporaneous market price is clearly the best 
available evidence of the value of Alborz shares.
218
Based on the above reasoning, the tribunal decided to apply the share prices 
method as a starting point for establishing the value of the claimants’ 
investment in Alborz as of the expropriation date.  However, when 
calculating the final amount of compensation to be awarded to the claimants, 
the overall value of Alborz (as established pursuant to the share prices 
method) was subsequently reduced through the application of discount rates 
of 25 and 30 percent, which in the tribunal’s view reflected the negative 
economic consequences of the Iranian revolution.
219
As indicated by part of the investment arbitration practice, because stock 
prices may be subject to rapid and considerable fluctuations as a result of 
market forces
220
, the information registered with respect to stock prices only 
as of a certain moment might not prove sufficiently accurate in order to 
establish the value of an investment.  Starting from this, tribunals pointed out 
that the average value of stock prices during a longer period of time may 
offer more reliable data in order to correctly establish the value of a listed 
company.  In line with this reasoning, in Enron v. Argentine, the ICSID 
tribunal concluded that ‘to use the stock value of December 2001 [the 
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valuation date] would result in grave distortions since at that point the 
unfolding crisis had led to wide speculation’.
221
  As a result of the fact that 
the stock prices as of the valuation date were speculative and did not reflect 
market value, the tribunal decided to endorse the share prices method based 
on the average prices registered over a longer period of time, and decided as 
follows:
With regard to stock market value, the Tribunal accepts Claimants’ point 
that when markets are illiquid or the volume of transactions is limited, 
market capitalization might provide distorted valuation indications.  
However, it is still possible to rely on this approach if longer periods of 
time are taken into consideration so as to determine relevant averages as 
suggested by the Tribunal’s expert.
222
Even though the tribunal accepted the use of share prices method based on 
the stock exchange quotations for the assessment of the investment’s value, 
eventually it applied the DCF method in order to establish the investment’s 
pre-breach value, doubled by the actual sale price method, which was used to 
determine the investment’s value as of the date of the award (the ‘current 
value’).  The tribunal also used the stock exchange values in order to verify 
both the pre-breach value and the current value of the investment.
223
Notwithstanding the above examples, in other cases, arbitral tribunals 
regarded the stock prices method as inaccurate for the purposes of 
establishing the value of the investment at the centre of the dispute.  In 
Reineccius et al. v. Bank for International Settlements, the tribunal took the 
view that the value of shares traded on the stock exchange would not offer a 
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satisfactory basis for the assessment of the share premium, and consequently, 
of the overall investment value:
As for the market value method, the Report opined that, given the nature of 
the shares of the Bank, the various stock exchanges on which they were 
bought and sold, and the special position of the Bank itself, it was “an 
unreliable basis on which to calculate the premium”.
224
3.3.1.2 Share Prices Method in Case of Private Companies
Unlike the situation of publicly listed companies (in which case the prices of their shares 
is freely accessible and obtainable from the stock exchanges’ public information), in 
most instances there is little or no publicly available data regarding the prices at which 
the shares in private companies (or closely-held companies) are transacted on the open 
market at a certain date.  Pursuant to the economic doctrine, closely-held companies 
include closed corporations, family businesses, or incorporated partnerships and any 
form of business enterprise where the equity of the firm is not publicly traded, or at most 
is traded infrequently.
225
  Due to the infrequent trading, or lack of trading of the private 
companies’ shares, usually there is very limited data about the prices of such shares on 
the open market.
226
The scarcity of publicly available information regarding prices of shares in private 
companies is not absolute, as data about such prices may be obtained by using 
specialized market intelligence agencies, such as Merger Market.
227
  The main drawback 
in relation to the data provided by market intelligence agencies is that their figures are in 
some cases not official, but is obtained from market sources, such as through interviews 
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with CEOs, CFOs, financial sponsors and other actors involved in a certain industry.
228
  
Consequently, although this information may be taken into account by valuation 
experts
229
and arbitral tribunals, it is arguable if it may be indeed used successfully as 
conclusive and accurate evidence in investment disputes for the purposes of establishing 
the value of an investment.
In view of the above, the price of shares in case of private companies (and, 
consequently, the value of the companies) may be in most instances more difficult to 
establish than in case of public companies.  However, under the share prices method, the 
value of entire private companies can be established, primarily, on the basis of prior 
transactions involving the shares of the private company subject to valuation.  
Alternatively, when prior transactions implying a private company’s shares have never 
occurred, or when information about such prior transactions is not available, the value of 
private companies may also be established on the basis of data regarding public 
companies similar to the private company subject to valuation, as detailed below.
(i) Share Prices Method Applied based on Prior Transactions Involving 
Shares of Private Companies
Under the share prices method based on prior transactions involving shares of 
private companies, the value of an investment may be established on the 
basis of the price which has been actually paid, in transactions occurred prior 
to valuation date, for the shares in the corporate vehicle used for the 
development of the investment.  In order to be acceptable as a relevant 
indicator under the share prices method, the price involved in such prior 
transactions must be established on an arm’s length basis.
230
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For example, in the ICSID case of CME v. The Czech Republic, the arbitral 
tribunal applied the share prices method by taking into account the price 
negotiated and agreed between independent entities, prior to the valuation 
date, with respect to the envisaged transfer of shares in the company at the 
centre of the dispute (namely, Ceska Nezavisla Televizni Spolecnost
‘CNTS’).  The tribunal relied on the negotiated share prices, even though the 
envisaged transaction was not finalised, and stated that:
The Tribunal’s view is that the SBS transaction entered into between CME 
Media Ltd and SBS gives an objective view of the fair market value of 
CNTS in February/March 1999 by a third party purchaser on the basis of 
arms-length negotiations.
231
In the same case, the application of the share prices method proposed by the 
claimant for the valuation of CNTS based on the price involved in the 
acquisition of 5.8% of CNTS’ shares by CME from Dr. Zelezny (the ‘Nova 
Consulting Transaction’) was dismissed.  The ICSID tribunal did not 
consider the price of the respective transaction as reflecting the market value 
of the shares involved, for two main reasons.  The first reason related to the 
fact that the transaction did not satisfy the arm’s length requirement because 
the price involved was to a great extent influenced by Dr. Zelenzly’s leverage 
over CNTS.  Secondly, the tribunal regarded the Nova Consulting 
Transaction as irrelevant under the share prices method because the 
transaction took place two years before the valuation date and therefore the 
price involved was not an up-to-date reflection of the shares’ value as of the 
valuation date relevant for arbitration purposes.  The tribunal decided that:
610. [...] the Nova Consulting transaction, which according to the Claimant 
established a value for CNTS in the amount of more than USD 500 
million, cannot be the basis for evaluating the value of CNTS.  The subject 
of the Nova Consulting transaction in 1997 was a minority share of 5.8% 
as a result of intensive negotiations between Dr. Zelezny and CME, in 
which negotiations Dr. Zelezny threatened to sell this share to a 
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questionable third party.  CME decided not to permit that a third party 
investor to enter the CME business and bought the 5.8% share at the price 
requested by Dr. Zelezny. [...]
611. Further a small change of value of the Nova Consulting share would 
drive the CNTS 1997 value up or down with the leverage of 5,8% to 
100%.  The result could be totally disconnected from reality.  The tribunal, 
therefore, cannot accept the Nova Consulting Transaction of 1997 as a 
basis for valuation of 100% of CNTS in 1999, which is two years later.
232
As the ICSID tribunal accepted the valuation of CNTS based on the share 
prices method relying on a prior transaction executed on an arm’s length 
basis (i.e., the SBS transaction), but rejected same method applied through a 
prior transaction in which the buyer was constrained by the circumstances to 
buy the transacted shares (i.e., the Nova Consulting Transaction), it may be 
concluded that the use of the share prices method based on prior transactions 
involving the shares of the investment at the centre of the dispute depends 
primarily on the prior’s transaction qualification as an arm’s length 
transaction, doubled by the temporal proximity between the prior transaction 
and the valuation date. 
In line with the above reasoning, the arbitral tribunal in SPP v. Egypt also 
noted that, in order to constitute acceptable evidence for the valuation of an 
investment under the share prices method, a prior transaction involving 
shares of the investment at the centre of the dispute must be carried out on an 
arm’s length basis.  In SPP v. Egypt, the claimant argued that the value of the 
investment may be assessed on the basis of prior transactions in which SPP’s 
shares have been sold to members of the Saudi royal family.  When deciding 
upon the applicability of the share prices valuation method proposed by the 
claimant, the tribunal pointed out that:
The purchase and sale of an asset between a willing buyer and a willing 
seller should, in principle, be the best indication of the value of the asset.  
This is certainly true in the case of a perfectly competitive market having 
many buyers and sellers in which there are no external controls or internal 
monopolistic arrangements.  […]
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In the present case, however, there was a very limited number of 
transactions and there was no market as such for the shares that were sold.  
The price at which the shares were sold was privately negotiated.  In these 
circumstances, the Tribunal does not believe that the share transactions can 
be used to accurately measure the value of SPP (ME)’s investment in 
ETDC.
233
A noteworthy point is that the prior transactions considered as sources of 
information under the share prices method have already occurred when the 
valuation exercise is carried out, and such transaction are thus preceding the 
valuation date.  Consequently, the data involved in such prior transactions 
might not reflect directly the investment’s value at the valuation date.  For 
this reason, arbitral tribunals and business valuation professionals may be 
required to operate adjustments to the amounts involved by the prior 
transactions, in order to accurately determine the corresponding value of such 
past transactions as of the valuation date.  The actual application of such 
adjustments must be however made by valuation experts and arbitral 
tribunals, on a case-by-case basis, even though no specific guidelines have 
been issued in this respect by valuation or arbitration bodies.
(ii) Share Prices Method Applied based on Data regarding Similar Public 
Companies – the Guideline Public Company Method
In investment disputes, arbitral tribunals encounter cases when no prior 
transactions involving shares of a private company at the centre of arbitration 
can be identified.  In such cases, the value of shares in the private companies 
used to develop investments (and the value of the investments themselves) 
may be calculated indirectly on the basis of data provided by a ‘set of stock 
exchange listed comparable companies’.
234
The valuation of private companies based on information regarding similar 
public companies has been referred to as the guideline public company 
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(‘GPCM’).  This valuation method is grounded on the idea that the 
data indicating the value of public companies, apart from being more easily 
accessible to valuation experts and arbitrators, may also be applicable to 
private not-listed businesses.
236
  Under the GPCM, in order to assess the 
value of a private (not listed) company, a group of public companies similar 
to the one subject to valuation must be first identified.  Such similar 
companies are referred to as ‘guideline companies’.  The relevant pricing 
indicators for the guideline companies are then obtained, and adjustments are 
made to such indicators, so as to reflect the risk factors and the growth 
prospects applicable for the private company subject to valuation in
correlation with the publicly traded guideline companies.
237
  Finally, the 
value of the private company subject to valuation is established based on the 
data provided by the comparable public companies.
The main advantage of using GPCM is the potentially large pool of guideline 
companies and the significant financial information available to the valuation 
expert.  However, in practice, it is rather difficult to identify adequate public 
companies that are similar enough to the investment subject to valuation in 
order to provide an acceptable basis for comparison.
238
  Another major 
disadvantage resides in the possible issues that may arise in relation to the 
subjectivity inherent to the adjustments made to the data offered by public 
companies, and in relation to assessing the comparability and similarity 
between the private company subject to assessment, and the public 
companies used as sources of information for valuation purposes.
239
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This comparability issue in relation to the application of GPCM was referred 
to by the US Tax Court in Estate of Natalie M. Leichter v. Commissioner of 
Internal Revenue.
240
  The court had to decide upon the value of Harlee 
International, Inc. (‘Harlee’), a Californian closely-held corporation that 
operated as a wholesale distributor of futon frames, as of 23 October 1995.  
In order to determine the value of Harlee, an IRS expert compared the 
respective company with five publicly traded similar corporations, and then 
adjusted the relevant financial values in order to match the comparables.
241
  
Although the US Tax Court found out that the GPCM valuation provided by 
the IRS expert was ‘within a reasonable range’, the court decided that such 
valuation also had major drawbacks, most notably because the guideline 
companies were not similar enough to the private company subject to 
assessment.
242
  The court therefore eventually did not rely on the valuation 
under the GPCM because of the insufficient level of similarity between the 
private company under valuation and the comparables chosen by the 
valuation expert.
A similar problem of comparability in relation to the use of the guideline 
public company method occurred in the ICSID case of CMS v. Argentina.  In 
this instance, the ICSID tribunal accepted that, in principle, the stock prices 
may be used for the purposes of valuation in cases when the investment 
subject to assessment is a ‘business that is quoted on a public market’.
243
  
However, the tribunal noted that the company at the centre of the dispute 
(namely, Transportadora de Gas del Norte – ‘TGN’, an entity in which the 
claimant CMS held a controlling stake) was a private company, not listed on 
the stock exchange.  Although the claimant invoked the possibility for TGN 
to be valued on the basis of the data referring to another Argentinean natural 
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gas transporter, TGS, and to three other gas distributors which were listed on 
the stock exchange, the arbitral tribunal rejected such possibility.  The ICSID 
tribunal reached the conclusion that the proposed public guideline companies 
did not have sufficient elements of similarity to the investment from the case 
at hand.
244
  Therefore, the tribunal decided not to use the guideline public 
company method for the valuation of the investment, but relied on the 
income based approach for the assessment of the investment at the centre of 
the dispute.
Also, in LG&E v. Argentina, the claimant attempted to convince the arbitral 
tribunal that the value of one of the private companies at the centre of the 
dispute (Distribuidora de Gas del Centro, hereinafter ‘Centro’), could be 
accurately established using the GPCM.  The tribunal held that:
Based upon the opinions of their experts, Professor Eduardo Schwartz and 
Carlos Lapuerta, Claimants calculate the FMV of their investments in 
Cuyana and GasBan by using the sale price for their publicly-traded 
shares.  The value of their investment in Centro, which is not publicly 
traded, was estimated from the stock price information of the three 
publicly-traded gas distribution companies (GasBan, Cuyana and 
MetroGAS).
245
However, the respondent (Argentina) argued that ‘information on MetroGAS 
and GasBan is not appropriate to estimate the value of Centro given the 
significant differences between the companies’ business structures’.
246
  The 
ICSID tribunal was not convinced of the possibility of calculating the value 
of shares in Centro (the private company to which the arbitration related) 
and, consequently, the value of the investment as a whole, on the basis of the 
value of comparable public companies.  Therefore, the tribunal eventually 
chose to establish the value of the company at the centre of the dispute, and 
the value of compensation payable to the affected investor, on the basis of the 
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‘dividends that would or could have been generated [by the investment
247
]
without any change in the tariff system’.
248
From the above practice of investment tribunals, it may be derived that due to 
comparability and adjustments-related issues, the valuation of private 
companies under GPCM based on information regarding similar public 
corporations has not been fruitfully used to date in investment disputes.  
However, arbitral tribunals have not rejected the use of the GPCM as a 
matter of principle, and the absence of investment disputes involving GPCM 
for valuation matters appears mainly attributable to the fact that, in disputes 
where parties tried to argue the application of GPCM for determining the 
value of private companies, the conditions required by tribunals for its 
application (including the existence of appropriate comparable public 
companies) have not been fulfilled.  Therefore, the possibility that GPCM be 
used in future cases (provided that the relevant applicability circumstances 
are met) may not be excluded in upcoming investment disputes.
(iii) Other Circumstances Indicating Share Prices and Value of Investments
In some circumstances (such as cases of investments implemented based on 
private equity), the shareholders of closely held companies may decide in 
advance under which conditions and at which price the shares owned by one 
of them in the company may be transferred to the other shareholders.
249
  This 
may be achieved by inserting a ‘put option’
250
in the company’s corporate 
documents  either in the company’s articles of association (when the 
company is incorporated from the outset), merger or acquisition documents 




LG&E v. Argentina, para. 59.
249
William Robert McConkie II, supra note 226, at 4.
250
Pursuant to Douglas Greenwald et al. (The McGraw-Hill Dictionary of Modern Economics, 2
nd
edition, 1973), the put option gives the holder the right to sell the investment at a specified price 
(the strike price) (p. 477), while the call option allows the holder the right to buy an investment at 
a specified price (the strike price) (p. 70).
90
(in cases when the shareholding interests are achieved by way of merger
251
or 
acquisition), or in separate shareholders’ agreements.
In the context of private equity and corporate transactions
252
, the put option 
refers to a clause allowing one of the shareholders to sell its shares, at a pre-
determined price, to one of the other shareholders (usually the controlling 
shareholder
253
) or to the rest of shareholders, who would be, correlatively, 
under the obligation to purchase such shares at the pre-established price.
On the basis of the price to be paid to the shareholder exercising a put option 
right, the value of the shares subject to transfer pursuant to the put option can 
be established.  Starting from the value of such shares, a valuation expert can 
establish the value of the entire investment vehicle whose shares are being 
transferred.  However, the respective investment value, if established solely 
on the basis of the put option price, will not automatically correspond to the 
market value of the company.  This is mainly because the investment value 
assessed on the basis of the put option value of the shares (i) is not 
established between independent entities, but between shareholders of the 
same company; (ii) is not negotiated on the open market, but is pre-
established under the put option documents; and (iii) the acquirer of shares is 
contractually compelled to buy the shares subject to put option.  Therefore, 
the use of the put option value could involve the disregard of particular 
market based valuation principles (i.e., independent seller and buyer, acting 
without compulsion), and thus may not be an appropriate indicator of the 
market value of a company’s shares.  Nonetheless, when the put option value 
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can also be confirmed against the market values of shares in companies 
similar to the one subject to valuation, the put option share price would 
enable the assessment of the investment’s overall value under the market 
based approach to valuation.
3.3.2 Comparable Sales Method
The comparable sales method within the market based approach assesses the value of 
investments by taking into account the information offered by transactions involving 
investments similar to the one subject to valuation, also known as ‘comparable sales’.  
The ‘comparable sales method’ has also been referred to as the ‘similar transactions 
method’,
254
the ‘sales comparison method’, the ‘comparable company method’
255
, or, in 
very few instances, even as identifying the market based approach to valuation.
256
  
While in investment arbitration it seems acceptable that the expression of ‘comparable 
sales’ may be substituted by ‘sales comparison’, there is no reason for using 
interchangeably the terms ‘comparable sales method’ and ‘market based approach’ to 
valuation, as the comparable sales method is one of the methods (along with stock price, 
partial sales and other methods) which may be used to establish the value of an 
investment under the market based approach to valuation.
257
  Consequently, for the 
purposes of this research, the concept of ‘comparable sales’ is employed in its primary 
sense – i.e., to designate the method used in investment disputes for establishing the 
value of an investment under the market based approach to valuation, and not to indicate 
the market based approach itself.
The use of comparable sales method for the purposes of determining the value of an 
investment is based on two guiding ideas.  Firstly, the use of comparable sales is 
grounded by the theory that a knowledgeable purchaser will pay for a property not more 
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than the cost of acquiring an equally acceptable substitute property.
258
  Secondly, the use 
of comparable sales is based on the principle of analogy.  When using comparable sales, 
arbitral tribunals analyse the terms and subject matter of particular transactions which 
have been already concluded before the valuation date.  If the enterprises involved in 
past transactions show sufficient elements of similarity with the investment subject to 
valuation, tribunals may transfer the information acquired from such analysis as regards 
the price and terms of the transaction, and apply it for the assessment of the investment 
at the centre of the dispute.  By using analogy, and starting from the existing data 
provided by previous comparable sales, the value of the investment subject to valuation 
can be assessed even though such investment was not actually involved in a sale.
3.3.2.1 Application Requirements
The comparable sales method is implemented in investment arbitration when 
transactions or sales involving businesses comparable to the investments subject to 
valuation can be identified, and when the prices involved in such transactions can be 
obtainable.  Such transactions involving comparable companies are essential for the 
application of the method, and have been used in investment arbitration proceedings, 
either as the primary source of information
259
, or as a subsidiary indicator of investment 
value.
260
  In order to allow the application of the comparable sales method, and to be 
used as relevant and pertinent evidence before arbitral tribunals, the sales of businesses 
comparable to the ones subject to assessment (or ‘comparables’
261
) used for valuation 
purposes must fulfil certain criteria, as detailed below.
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(i) Similarity between the Investment at the Centre of the Dispute and the 
Comparables
As indicated by the investment arbitration jurisprudence, the applicability of 
the comparable sales method depends on the similarity between the 
investment subject to assessment by the arbitral tribunal and the companies 
used for comparison.
262
  Consequently, when the investment subject to 
valuation and the available comparables prove dissimilar, ‘the use of the 
comparable company method becomes meaningless for valuation 
purposes’.
263
When establishing the similarity between the investment at the centre of 
arbitration and the comparable(s) used for valuation purposes, the criteria 
usually considered refer to capital, size, market share and competitors, 
revenue, regulatory environment, management.
264
  A judgment issued by an 
US court with regard to the value of a home inspection business (U.S. Inspect 
Inc., hereinafter ‘USI’) detailed the criteria relevant for a tribunal for the 
purposes of establishing similarity.  Starting from the criticism brought by 
one expert (Richman) to another expert’s (Estabrook) valuation analysis, the 
court scrutinized the similarity between USI and the proposed comparables
265
in terms of (i) type of company (listed or not on the stock exchange); (ii) size 
– with reference to revenue and number of employees; and (iii) services 
provided and relevant market for such services.  The court decided as 
follows:
Notwithstanding Estabrook’s attempts to link USI to his chosen 
comparables, the court finds that these companies have almost no 
similarities to USI for a number of reasons.  First, each of the six 
companies has its stock traded on a public exchange.  To the contrary, USI 
is a closely held corporation whose outstanding shares are owned by less 
than fifteen people.  As of December 31, 1998, USI employed 
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approximately 300 individuals.  On the same date, Service master 
employed 45,000 people, Ecolab employed 10,000, and Rollins employed 
8,934.  Moreover, in 1998 Radonic’s [the relevant USI business unit’s
266
] 
net sales totalled approximately 25 million dollars.  The same year, ADM 
Industries’ net sales were 1.5 billion, Building One’s totalled in excess of 
809 million, Ecolab’s approximated 1.9 billion, Maintenance America’s 
exceeded 760 million, Rollins’ fell just short of 550 million and 
ServiceMaster’s exceeded 4.7 billion.  Nor was there true comparability in 
the types of services provided by USI and Estabrook’s chosen 
comparables.  None of ADM industries, building One Services or Group 
Maintenance America provide home inspection services, which constitute 
the vast majority of USI’s business.  Ecolab provides various services to its 
customers, none of which are supplied by USI.  Rollins primarily provides 
pest control services to its customers while USI provides no such 
services.
267
Although the above analysis regarding the standards of similarity to be met 
by comparables is issued by a national court and not by an investment 
tribunal, it is nonetheless a pertinent indication that the investment subject to 
valuation and the comparables selected for valuation purposes should have 
similar shareholding structures, workforce, business scope and revenues.
The criteria mentioned in the above judgment are complementary to the ones 
set forth in the IVS 2013 with respect to comparables (which are referred to 
as ‘similar businesses’ in the IVS).  Pursuant to the IVS, in order to be useful 
for valuation purposes under the sales comparison method, the comparables 
must meet a series of conditions, such as:
[…] similar businesses should be in the same industry as the subject 
business or in an industry that responds to the same economic variables. 
[…]
- similarity to the subject business in terms of qualitative and 
quantitative business characteristics;
- amount and verifiability of data on the similar business;
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- whether the price of the similar business represents an arm’s length 
transaction.
268
The IVS therefore indicate, as criteria for the selection of comparables, 
matters related to both the similar businesses used as benchmarks for 
valuation purposes (such as the type of activity carried out), as well as 
aspects related to the transactions from which the information regarding the 
comparables is derived (i.e., arm’s length transactions).
(ii) Temporal Proximity between the Valuation Date and the Transactions 
involving the Comparables
Another requirement for the application of the comparable sales method 
relates to the transaction involving the comparable companies having 
occurred close to the valuation date.  As expressed by the valuation doctrine, 
the closer the transaction involving the transaction and the valuation date, 
and the fewer the dissimilarities, the better the comparable.
269
The practice of arbitral tribunals confirms that, when assessing the value of 
an investment at a certain date, the transactions with comparables chosen for 
the valuation exercise should be as close as possible to the valuation date.  
This was the case in BG Group Plc. v. Argentina, where the claimant, a 
British corporation, had a large direct and an indirect ownership interest in 
MetroGAS S.A. (‘MetroGAS’), a natural gas distribution company 
incorporated in Argentina.
270
  Following a decree issued by the Argentinean 
President in 1992, MetroGAS (at that time known under its former name, 
Distribuidora de Gas Metropolitana S.A.) was awarded an exclusive license 
to distribute natural gas for the subsequent 35 years in an area comprising the 
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City of Buenos Aires and the southern and eastern greater metropolitan 
Buenos Aires regions.
271
  During the economic and social crisis which 
affected Argentina starting with 1998, the Argentinean government adopted a 
series of legislative enactments, including an Emergency Law, which 
negatively affected BG Group’s investment in MetroGas, especially through 
the conversion of dollar denominated tariffs into pesos, at the rate of one 
peso to one US dollar.
272
  The claimant alleged that, following the 
Emergency Law, its investment had been expropriated, and sought 
compensation for expropriation based on the value of its investment.  When 
deciding the value of the investment prior to the Emergency Law, the tribunal 
rejected the DCF valuation proposed by BG Group’s valuation expert, 
Mr. Wood-Collins.  Instead, the tribunal relied on the information provided 
by a previous transaction which implied the transfer of shares in GASA, a 
company which was also a shareholder of MetroGas.  The tribunal’s 
reasoning was the following:
441. The record also includes evidence of a transaction involving an 
interest in MetroGAS before the enactment of the Emergency Law.  
Mr. Wood-Collins considered this transaction:
4.22 On 12 July 1998, Perez Companc sold 25% of GASA for 
US$75 million.  This implies that 100% of GASA was worth US$ 
300 million.  At that time GASA had debts of US$ 130 million and 
its sole asset was 70% of the shares of MetroGAS.  As such, those 
shares in MetroGAS must have been valued at US$ 430 million.
4.23 Consequently, 100% of the MetroGAS shares must have been 
valued at US$ 614.3 million and therefore BG’s 45.1% share of 
MetroGAS had an implied value of US$ 277.0 million.
442. Considering that BG’s exact total (direct and indirect) ownership 
interest in MetroGAS is 45.11%, the implied value of such interest is 
actually US$ 277,110,730.  It is the Tribunal’s view that this is also a better 
proxy of the value of BG’s investment before promulgation of the 
Emergency Law.
273
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The tribunal decided that the transaction selected for valuation purposes 
provided relevant evidence with respect to the value of MetroGas before the 
enactment of the Emergency Law, especially because the sale of GASA 
shares was executed in 1998, shortly before the legislative enactment.  As the 
tribunal aimed to assess the value of MetroGas (the investment at the centre 
of the dispute) before the negative legislative interference caused by the 
enactment of the Emergency Law, the use of the GASA transaction for the 
valuation of the pre-expropriation value of MetroGas was justified especially 
by the temporal proximity between the valuation date and the date when the 
benchmark transaction was implemented.
(iii) Geographic Proximity between the Investment at the Centre of the 
Dispute and the Comparables
The practice of arbitral tribunals indicates that, in order to establish 
comparability between the investment at the centre of the dispute and the 
comparables used for the purposes of valuation, the investment under 
valuation and the comparables must be in the same geographic area.
This idea was applied by the ICSID tribunal in Waguih v. Egypt.  In this case, 
the claimants were the main investors in Touristic Investments and Hotels 
Management Company and SiagTaba Company (together, ‘Siag’), two 
companies incorporated in Egypt.  These companies acquired from the 
Government of Egypt a large parcel of oceanfront land on the Gulf of Aqaba 
on the Red Sea, for the purpose of developing a tourist resort.  The claimants 
alleged that, through a series of acts and omissions starting in 1995, Egypt 
expropriated their investment, consisting of the property owned by the 
Claimants and the project, and thus destroyed the Claimants’ investments.
274
  
When deciding upon the dispute, the tribunal relied on the use of 
comparables from the same geographic area in order to determine the value 
                                                          
274
Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case 
No. ARB/05/15, 1 June 2009, para.2, quoting the CBRE Report of 27 July 2007, p. 34.
98
of the investment in the case.  Firstly, the tribunal noted that Egypt itself had 
recently commenced construction of a substantial resort in nearly the same 
location with the investment in the case at hand, known as ‘the Riviera 
Centre’.  Secondly, the tribunal noted that, pursuant to the report issued by 
the valuation expert in the case,
The quality of the [Claimants’] Property compares with the best resort sites 
in Sharm El Sheik, Hurghada and elsewhere in the Sinai and Red Sea areas 
and this, coupled with the unique character of the Property close to Eilat in 
Israel and Aqaba in Jordan would have ensured that had resort 
development been permitted, the Property would have become a central 
feature of a major coastal resort.
275
The tribunal concluded that the desirability of the claimants’ property was 
confirmed by the development by Egypt of a comparable resort in the 
vicinity of the site where the investment was located.
276
  Also, the fact that 
the investment, had it been developed to its full potential, would have been 
similar to the best resorts in the area, led the tribunal to the conclusion that 
comparable resorts within the same geographic area (i.e., Sinai and Red Sea 
areas) were appropriate indicators of the value of the claimants’ investment.  
Consequently, when rendering its award, the tribunal relied on the 
comparable sales valuation method based on comparable resorts which 
demonstrated geographical proximity to the investment at the centre of the 
dispute, and established an overall investment value of US$ 181,350,000.
277
3.3.2.2 Number of Comparables
Another material issue in the context of the comparable sales method regards the number 
of comparables used for valuation purposes.  In certain areas of valuation such as real 
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estate valuation, the use of three to six comparable sales is considered to offer sufficient 
evidence for establishing the probable value of a property.
278
  The data regarding such
comparable sales used for valuation purposes may be obtained directly from buyers or 
sellers involved in the comparable transaction, or from public information registered 
with the land books, tax authorities etc.
279
The situation is however different in the field of investment valuation within the 
framework of arbitral disputes.  In this context, the investments are usually highly 
complex enterprises with a great magnitude, which also have specific economic, 
geographic, physical or legal characteristics.
280
  Consequently, due to their specific 
nature, and sometimes the uniqueness of investment projects, a number of three to six 
comparables to be used for investment valuation in arbitral disputes is in most cases 
impossible to identify.  Therefore, in investment arbitration, a smaller number of 
comparables could prove acceptable for the purposes of establishing an investment’s 
worth, although a minimum of three comparables would be nonetheless preferable.
The number of comparables used for valuation purposes has a direct impact on the 
accuracy of valuation results, and on the potential errors which may come into play in 
the valuation exercise.  A large number of comparables (e.g., 3 to 6) makes available 
more data for valuation purposes, and consequently the overall results of the comparable 
sales method are more precise(and includes less errors) when compared to the situation 
when only one or two comparables would be taken into account for the assessment of 
investment value.
The typical error margin encountered in investment valuation based on the comparable 
sales method usually ranges from 5-10% to 20%.  This was noted, among others, in the 
ICSID case of Waguih v. Egypt.  There, the tribunal questioned the valuation expert as 
regards the accuracy of the valuation using the comparable sales method (or sales 
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comparison) and the margin of error to be applicable in case of such valuation, and 
noted that:
575. At the end of his cross-examination Mr Fleetwood-Bird was asked by the 
Tribunal what margin of error he would apply to his Comparable Sales 
Valuation.  His response was that ordinarily he would hope to be within 5% 
either side of an exact or precise figure.  However, in view of the uniqueness of 
this Property and the difficulties which he acknowledged were attendant upon 
conducting this particular valuation, he stated that in the present case: “I believe 
that percentage should be wider, and it could be at least 10% on either side of 
my figure.”
576. In all the circumstances, the Tribunal increases that margin to 20% and will 
apply that discount to the value of the Property as assessed by Mr Fleetwood-
Bird (USD 181,350,000).  That produces a value of USD 145,080,000.
281
Thus, in case of investment valuations based on comparable sales, a discretionary 
margin of 5 up to 20 percent can be applied by the arbitral tribunal to the amount 
indicated by the valuation expert.  However, as the above also demonstrates, arbitral 
tribunals almost never explain the legal and economic grounds for which a certain 
margin of error was preferred or applied instead of others.
3.3.3 Partial Sales Method
In some investment disputes, arbitral tribunals can establish the value of investments by 
applying the partial sales method.  Such method assesses the value of investments on the 
basis of the price obtained by the investor in a past sale of one or more parts of its 
investment.  Unlike prior transactions regarding the sale of shares in corporate vehicles 
used for the development of investments (which qualify as share deals), partial sales 
involving part(s) of the investments usually qualify as asset deals. 
One of the instances when the partial sales method played a central role in investment 
valuation was Starrett Housing v. Iran.
282
  The claimant (Starrett Housing Corporation) 
participated together with Bank Omran of Iran to the development of a residential 
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community project on an area of unimproved land in the proximity of Tehran.
283
  As part 
of the project, Starrett Housing was responsible for the construction of a residential 
complex comprising approximately 6,000 apartments, on the land purchased from or 
through Bank Omran.  In order to obtain permits and licences for the constructions and 
the construction works, Starrett Housing incorporated an Iranian project company (the 
Shah Goli Apartment Company), which was owned by Starrett Housing indirectly, 
though its subsidiaries.  Starrett Housing also owned indirectly Starrett Construction 
Company, a subsidiary incorporated in Iran and which was entitled to a management fee 
of 11,75% from the profit resulted from the sale of the apartments within the project.  
Subsequently, following a series of acts adopted by the government of Iran, which 
culminated with the unlawful appointment by Iran of a temporary manager of the 
project, Starrett Housing was deprived of its control and use of its investment.
284
When determining the value of the affected investment (for the purposes of establishing 
the compensation payable to the investor), the tribunal considered primarily the prices 
obtained for the previous sale of several apartments in the residential complex at the 
centre of the dispute.
285
  Such sales were not sales of shares in the project company, but 
sales of assets (i.e., apartments) pertaining to the investment.  On the basis of prices 
involved in previous partial sales of the project company’s assets, the tribunal estimated 
the total value of the residential project.  However, the final result of the valuation 
process in relation to the investment was reached through a DCF valuation of the 
investment.
In spite of the above example, the applicability of the partial sales method is limited in 
investment arbitration, mainly because of the rarity of relevant asset deals involving 
parts investments at the centre of disputes.
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3.3.4 Economic Multipliers Method: EBITDA and EBIT
The economic multipliers method is regarded by the investment arbitration doctrine and 
case law as a method pertaining to the market based approach to valuation.
286
  The main 
economic multipliers used in investment disputes are EBITDA and EBIT, as detailed 
below.
3.3.4.1 EBITDA
EBITDA refers to a company’s Earnings Before Interest, Taxes, Depreciation and 
Amortization, and is one of the valuation tools commonly used for the calculation of an 
enterprise’s value.  EBITDA is at its turn employed for determining the Enterp rise 
Multiple, which is calculated by dividing the Enterprise Value to EBITDA.  The 
correlation between these economic concepts is expressed by the following formula:
287
EBITDA, as well as the enterprise multiple, can be used by potential acquirers of 
businesses in order to assess the value of target companies that they envisage to take 
over.  EBITDA may also be used in investment valuation, as explained below.
(i) Mechanism
The application of EBITDA in investment arbitration is explained by M. 
Kantor, who points out that EBITDA can be used in conjunction with the 
value of companies comparable to the one subject to the valuation, for the 
purposes of assessing the overall investment value.  M. Kantor point s out 
that:
To find the market value of the company at the centre of the dispute, the 
expert witness will seek to determine the transaction price of acquiring the 
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comparable company as a multiple of the unit of comparison – if, say, the 
stock market capitalization of a company is USD 100 million and it has an
EBITDA of USD 10 million, then the EBITDA “multiple” for a ration of 
EBITDA-to-total capitalization is 10X.  The expert would then determine 
the EBITDA of the disputed company at the heart of the arbitration, and 
apply the same 10X multiple to determine the market value to a third party 
of that company.  Of course, like all financial considerations, the expert 
must have good numbers for the components of the EDITDA in order to 
offer a useful valuation.
288
As noted above, EBITDA is used in conjunction with the enterprise multiple 
so as to assess the value of investments subject to valuation, on the basis of 
financial information offered by companies similar to the one subject to 
valuation.  Thus, even though the legal doctrine refers to the EBITDA 
valuation, such valuation is actually carried out on the basis of both EBITDA 
and the enterprise value applicable to the company subject to valuation, as 
well as based on financial data regarding a pool of comparable companies.
(ii) Endorsement in Investment Arbitration
EBITDA based valuations are used in investment arbitration by both 
claimants and respondents.  For example, in Sempra v. The Argentine 
Republic, the dispute concerned the investment made by the claimant 
(Sempra International –‘Sempra’) in two companies, Sodigas Pampeana S.A. 
(‘Sodigas Pampeana’) and Sodigas Sur S.A. (‘Sodigas Sur’), which in turn 
were the owners of two gas distribution companies, Camuzzi Gas Pampeana 
(‘CGP’) and Camuzzi Gas del Sur (‘CGS’) in Argentina.
289
  CGS and CGP 
held licences for the distribution of gas in seven Argentine provinces for a 
term of 35 years (until 2027), with a possible 10-year extension.
290
  Sempra 
argued that several measures adopted by the Government of Argentina 
beginning with 2000-2002 resulted in the permanent abrogation of most of 
the rights it had under the existing regulatory framework and pursuant to the 
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held by CGP and CGS.  For the assessment of the 
value of the two companies negatively affected by Argentina’s actions, 
Sempra relied, inter alia, on the value of EBITDA.  The tribunal held that:
Under the Claimant’s assumptions, the EBITDA in Argentine pesos 
increases, between 2001 and 2002, by 272% for CGP and 270% for CGS.  
This increase is even higher than the increase in the exchange rate during 
the same period.
292
In spite of the fact that the EBTDA value was one of the main arguments put 
forward by the claimant, the arbitral tribunal relied mainly on the discounted 
cash flow method for the purposes of establishing the final value of the 
investment.
The EBITDA factor has been also invoked in Rumeli Telekom v. Kazakhstan, 
where the tribunal noted that: 
According to Claimants, Respondent itself recognized and praised KaR-
Tel’s achievement […].  Moreover, KaR-Tel was generating positive 
EBITDA margins – i.e., generating a positive operating cash flow – in both 
2001 and early 2002, when Claimants were suddenly evicted from KaR-
Tel.
293
In addition to the above, EBITDA was considered by arbitral tribunals for the 
purposes of establishing the investment value in CME v. The Czech Republic.  
In this case, the tribunal concluded that one of the main factors that led to the 
substantial difference between the valuation submitted by the claimant, and 
the valuation submitted by the respondent, was the application of different 
EBITDA multipliers:
598. The Tribunal scrutinized the Rothschild (USD 335 million) and the 
adjusted Monitor (USD 545 million) valuation under the aforementioned 
aspects.  The Tribunal considered that the Monitor EBITDA margin 
assumptions [...] were more optimistic than the CME management June 
1999 forecasts and that Monitor at the level of 60% and Rothschild at the 
level of 53.2% projected a stable ad market share as a basis for calculating 
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for the terminal value (after 2008), whereas the 2001 KAGAN report 
projected a continuing decline until 2011.
294
Although the final valuation was carried out using several valuation methods, 
the above award indicates both the tribunal’s endorsement with respect to the 
EBITDA valuation, as well as the large discrepancies which may be incurred 
in case different EBITDA related assumptions are used.
3.3.4.2 EBIT
EBIT, the short form for earnings before interest and taxes, is an instrument for 
measuring an investment's profitability and overall value in a manner similar to 
EBITDA.  The main difference between EBIT and EBITDA resides in fact that the 
former excludes interest and income tax expenses.
295
While, similar to EBITDA, EBIT has been involved in investment arbitration cases, the 
practice of ICSID tribunals refers to EBIT less frequently than to EBITDA.
296
  One of 
the few cases where EBIT was used is Enron v. Argentina.  In this case, within its claim, 
ENRON relied on EBIT for the calculation of the value of its investment in TGS, as 
noted by the tribunal in its award:
The Claimants have requested the award of damages relating to the Technical 
Assistance Agreement (“TAA”) between TGS and EPCA, dated 28 December 
1992127.  Under its terms, EPCA receives compensation for its role as 
“Technical Operator” of TGS’ gas transportation system, and its annual 
compensation is the higher of: (1) US$3 million, or 2) 7% of TGS’ EBIT minus 
US$3m.  The Claimants’ experts have calculated that the after-tax value of the 
TAA to Enron was US$46.4 million as of December 2001.
297
The investment arbitration cases involving EBITDA and EBIT based valuations indicate 
that arbitral tribunals accept the applicability of such valuation methods in investment 
disputes.  However, the use of EBITDA and EBIT is still not as wide-spread in 
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investment arbitration as it is in economic valuation of enterprises for transactional and 
business purposes, and, in most cases, economic multipliers are used in investment 
arbitration only to confirm or support the results obtained by using other valuation 
indicators.
3.3.5 Purchase Offers Method
Another valuation method used in the practice of arbitral tribunals for the assessment of 
the value of investments is grounded on the value of purchase offers made by third-party 
independent purchasers for the acquisition of certain investments (in whole or in part).  
The valuation method based on such values is known as the purchase offers method.
A purchase offer is usually grounded on the financial analysis of the targeted 
investment, as well as on the results offered by a technical and legal due diligence 
exercise.  For this reason, purchase offers are generally made by knowledgeable 
potential buyers.  Apart from being a starting point in a future negotiation, purchase 
offers may be, in some jurisdictions, binding for a certain period of time for the 
person(s) making them.
For these reasons, arbitral tribunal consider the value of purchase offers within the 
process of assessing the worth of investments at the centre of arbitral disputes.
Offers for the purchase of shares in the corporate vehicles used for the development of 
investments proved relevant in James A. Saghi v. Iran. In this case, the tribunal held 
that:
KCC’s offer in 1975 to purchase a 45% equity stake in N.P.I. [...] is potentially 
important evidence despite the fact that it was made 5 years before the date of 
the taking.  As stated above, the fair market value of a company can be best 
defined as ‘the amount which a willing buyer would have paid a willing seller...’ 
KCC clearly was such a willing buyer and must have been reasonably well 
informed about N.P.I. as a result of the relationship between the companies 
extending over many years.
298
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Similarly, offers for the purchase of parts of the investment (by way of asset deals) 
have been used by the parties in investment arbitration cases.  For example, in ME 
Cement v. Egypt, the tribunal noted the following:
Claimant also has submitted evidence showing negotiations, correspondence and 
draft contracts with both Mubarak Shipping Co. and Transbulk Shipping S.A. 
(C49 to C58) though a sale of the Poseidon was not finalized because, as 
Claimant alleges, GAFI blocked the sale (CII 21 et seq. and C56).  The 
Memorandum of Agreement of June 26, 1990 (C54) shows that Transbulk had 
agreed to pay a price of US$ 1,324,000.00 for the ship (as a net price after 
deduction of anticipated costs for the repair of one of the two cranes on board), 
and respective payments were actually made to the Claimant (C55), though they 
were later returned.  On that basis, Claimant seeks in this arbitration (CII 23)
US$ 1,324,000.00 plus US$ 27,000.00 which Transbulk had been ready to pay 
for additional expenses [...]
299
However, the fact that the use of purchase offers method as a basis for the calculation of 
the value of investments is not frequent in investment arbitration points out that tribunals 
are reluctant to use purchase offers as the basis for the calculation of the value of 
investments.  This may be explained by the fact that, while the market based approach 
calculates investment value based on the probable price which would be exchanged 
between a buyer and a seller in a transaction on arm’s length basis, information made 
available by purchase offers relates to transactions which have not been completed and 
which do not indicate the actual value for which a business was actually transacted, and 
thus such figures may be regarded as insufficient value indicators. 
3.4 Elements Operationalizing the Market Based Approach to Valuation
When implementing the market based approach in investment arbitration cases, 
arbitral tribunals take into account several elements which operationalize
300
(or 
ensure the actual application) of the market based methods analysed above.  
These elements are specific guiding ideas for the market based approach, and are 
derived from the fact that the results of valuations carried out under the market 
based approach must reflect, regardless of the valuation method used, (i) the 
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estimated amount for which an investment should exchange (ii) at a certain date 
(iii) between a willing buyer and a willing seller, (iv) in an arm’s length 
transaction (v) in which the parties act knowledgeable and without 
compulsion.
301
These elements differentiate the market based approach to valuation from the 
income based approach (in which case there is no arm’s length sale-purchase 
requirement, and where investment value is established based on the estimated 
future revenues to be generated by the investment) and the asset based approach 
(where no willing buyer and willing seller requirements are needed for valuation 
purposes).
The following section analyses these main elements which are considered by 
arbitral tribunals and valuation experts in the actual application of the market 
based approach to investment valuation.
3.4.1 Estimated Amount for which the Investment should Exchange
Under the market based approach to valuation, the value on an investment is equal to the 
price payable for the respective investment in an arm’s length transaction.  Pursuant to 
IVS, market value reflects the ‘best price reasonably obtainable by the seller and the 
most advantageous price reasonable obtainable by the buyer’, considering a number of 
special terms and circumstances such as financing arrangements, sale and lease-back 
arrangements, concessions granted by anyone associated with the property etc.
302
The market based value of the investment at the centre of a dispute therefore represents 
not the price which has been actually paid or predetermined for the investment, but an 
estimate of the most probable price which may be obtainable for the sale, and
respectively purchase, of such investment on the free market as of the valuation date, as 
established by the arbitral tribunal.
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3.4.1.1 The Relationship between the Type of Investment and the Estimated 
Amount
The estimated amount under the market based approach may be influenced by the type 
of investment for which compensation is sought.  In practice, investments have taken a 
large variety of forms, and have been used in various areas of the economy.  Multilateral 
treaties for the protection of investments offer eloquent examples of how wide the 
concept of ‘investment’ is.  For instance, under the Energy Charter Treaty, ‘Investment’ 
means every kind of asset, owned or controlled directly or indirectly by an Investor and 
includes:
a) Tangible and intangible, and movable and immovable property and any 
property rights such as leases, mortgages, liens, and pledges;
b) a company or business enterprise, or shares, stock, or other forms of equity 
participation in a company or business enterprise, and bonds and other debt 
of a company or business enterprise;
c) claims to money and claims to performance pursuant to contract having an 
economic value and associated with an Investment;
d) Intellectual Property;
e) Returns;
f) any right conferred by law or contract or by virtue of any licences and 
permits granted pursuant to law to undertake any Economic Activity in the 
Energy Sector.
303
Considering the extensive range of assets, rights and activities that may qualify as 
investments, arbitral tribunals sometimes encounter difficulties in establishing the value 
of particular types of investments using the market based approach to valuation.  By way 
of example, it may be construed that the market value of an investment taking the form 
of a pledge would be the secured amount as provided in the pledge documents.  
However, due to certain circumstances related to the pledge (such as the pledger’s 
insolvency or bankruptcy), the pledge could prove of no interest for potential buyers and 
therefore its market value may be significantly lower than the secured amount.
Similarly, in the circumstance when a ‘claim’ may be construed as an ‘investment’, one 
may argue that the value of the claim is the actual value indicated by the claimant.  
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However, the value that may be reached by a tribunal when deciding upon such claim 
may greatly differ from the amount indicated by the claimant, as such tribunal may 
award a smaller sum as damage or compensation.  Under such circumstances, the market 
value of the claim (i.e., the rights arising in relation thereto, if such rights are 
transferable, and presuming that a market for such rights exists) would reflect the risk 
associated with the claim being unsuccessful, and therefore could be significantly lower 
than the amount of the claim.
3.4.1.2 The Impact of ‘Equitable Considerations’ and Tribunals’ Discretion 
when Assessing the Estimated Amount
When establishing the value of investments under the market based approach, arbitral 
tribunals assess the probable sum of money for which the investment at the centre of the 
dispute would be sold, and respectively bought, on the market.  For this purpose, 
tribunals usually rely on the reports issued by valuation experts appointed by the parties 
or by the arbitral tribunal.  Nevertheless, because on the valuation date no real 
transaction is actually implemented with respect to the investment subject to valuation, 
but instead the valuation expert only makes a simulation of such transaction (and thus 
estimates its terms), arbitral tribunals can be in the position to make approximations 
regarding the probable value of the investment subject to valuation, by taking into 
account, in addition to valuation reports (which can present different results), other 
relevant factors, such as the general circumstances of each case and equitable 
considerations. 
This conclusion has arisen in the decision issued by the Iran-U.S. Claims Tribunal in the 
AIG v. Iran case.  Pursuant to such decision, from the facts presented by the disputing 
parties:
It might be possible to draw some conclusions regarding the higher and the 
lower limits of the range within which the value of the company could 
reasonably be assumed to lie.  But the limits are widely apart.  In order to 
determine the value within those limits, to which value the compensation should
111
be related, the Tribunal will therefore have to make an approximation of that 
value, taking into account all relevant circumstances in the case.
304
Apart from taking into account the relevant circumstances of each case (which have not 
been detailed upon or exemplified by the arbitral tribunal in the abovementioned award), 
other matters may be also considered for the purposes of reaching a decision on the 
value of the investment subject to dispute, and consequently, the amount of damages.  
Among such matters, in a number of cases tribunals made reference to equitable 
considerations and to equity.  For instance, the arbitral tribunal in LIAMCO v. Libya
expressed that it will rely, among others, on equity as a source of law when deciding 
upon the facts of the case,
305
including with regard to the valuation-related aspects.
306
Similarly, a number of decisions of international courts and tribunals made reference to 
‘equitable considerations’ as the basis for arbitral tribunals’ discretion
307
in assessing the 
market value of an investment, and, consequently, the amount of compensation for 
expropriation.  The idea of ‘equitable considerations’ may be seen in connection with 
the guiding principle of international law
308
regarding the standard of compensation for 
expropriation formulated by the Permanent Court of International Justice (PCIJ) in the 
Factory at Chorzow case (Germany v. Poland), pursuant to which ‘reparation must, as 
far as possible, wipe out all the consequences of the illegal act and re-establish the 
situation which would, in all probability, have existed if that act had not been 
committed’.
309
  In conjunction with such principle, equitable considerations are the ones 
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which, in certain circumstances, offer the basis for arbitral tribunals to establish the 
value of investments (and compensation payable to the foreign investors) by departing 
from the strict economic figures included in valuation reports, for the purposes of 
putting investors in the situations they would have enjoyed if the interferences with 
investments had not been produced.
The investment dispute practice indicates that the tribunal has either the obligation, or 
the possibility to take equitable considerations into account when determining the fair 
market value of an investment.
The older case law appears to indicate that the tribunal is under the obligation to take 
equitable considerations into account when establishing the value of an investment.  The 
decision in Aminoil v. Kuwait is eloquent in this respect, as it states that:
It is well known that any estimate in money terms of amounts intended to 
express the value of an asset, of an undertaking, of a contract, or of services 
rendered, must take equitable considerations into account.
310
Such practice of arbitral tribunals as regards the role of equitable considerations in 
establishing the investments’ market value of an investment and the due compensation 
has evolved.  More recent cases share the perspective that arbitral tribunals have the 
possibility (and not the obligation) to take equitable considerations into account when 
determining the market value of the investment and compensation owed to affected 
investors.  For instance, the award issued in the ICSID case of Technicas 
Medioambientales Tecmed v. Mexico underlined that the tribunal ‘may consider 
equitable principles when setting the compensation owed to the claimant, without 
thereby assuming the role of an arbitrator ex aequo et bono’.
311
This idea was reinforced in Phillips Petroleum v. Iran.  In this case, the tribunal was in 
the position to decide which would be the amount that a willing buyer would pay to a 
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willing seller for the investment at the centre of the dispute – namely, the claimant’s 
rights deriving from a joint-venture agreement for the exploration and exploitation of 
petroleum resources in the Persian Gulf.
312
  The tribunal preferred to make its own 
assessment of the market value of the investment at hand, grounding its decision on 
equitable considerations and certain other factors independent from the report issued by 
the valuation expert involved in the case.  The tribunal pointed out that:
The Tribunal recognizes that the determination of the fair market value of any 





, [...] the Tribunal made various 
adjustments to the conclusions [of the expert appointed by the tribunal] and the 
resulting amounts.  The need for such adjustments is understandable, as the 
determination of value by a tribunal must take into account all relevant 
circumstances, including equitable considerations.
315
In view of the above, apart from the economic matters on which arbitral tribunals rely 
when establishing investment value under the market based approach, general 
circumstances of each case and equitable considerations can be additionally taken into 
account.  Consequently, in cases when arbitral tribunals assess investments’ market 
value based on such aspects, the market value established by the arbitral tribunals may 
not necessarily reflect the market value from a strict economic standpoint, but would 
instead reflect the result of economic valuations, diminished or increased by tribunals 
with a margin derived from the specific facts of each case and applied in view of 
equitable considerations.
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Under the market based approach to investment valuation, the estimated market value of 
the investment subject to assessment must be established by reference to a particular 
date.
316
  The date as of which the value of the investment is assessed is referred to as the 
‘valuation date’, and is usually different from the date(s) when the actual process of 
valuation (i.e., the valuation exercise) is carried out. 
The amount corresponding to the market value of an investment therefore must reflect 
the market state and the circumstances from the valuation date, and not a past or a future 
date.  As markets and market conditions may change rapidly, the estimated value of an 
investment may be incorrectly or improperly established
317
if the valuation date and the 
market conditions applicable at such date are not accurately correlated.
In international investment disputes, the valuation date used in the quantum phase of 
arbitrations is of particular importance in expropriation cases, where such date is 
interrelated with the date of expropriations.  Most BITs and international legal 
documents for the protection of foreign investments contain provisions prohibiting the 
taking of foreign investors' assets by public authorities of the host state,
318
except if such 
taking is carried out for a public purpose, on a non-discriminatory basis, against payment 
of compensation, and in accordance with due process of law.
319
  A taking of property 
made with the observance of these conditions meets the criteria of a lawful 
expropriation; otherwise, the taking qualifies as an unlawful expropriation.  Also, the 
state interference with the investors’ property may take the form of either a direct 
expropriation, or of an indirect expropriation (i.e., a taking consisting of certain 
measures equivalent to expropriation).
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Arbitral tribunals dealing with expropriation cases scrutinise the essential relationship 
between the expropriation date, on one side, and the valuation date and the value of the 
investment at the centre of the dispute, on the other.  The importance of such correlation 
was underlined in Compania del Desarollo de Santa Elena (‘Santa Elena Company’) v. 
Costa Rica.  In this case, the arbitral tribunal was called to decide on the value of an 
investment comprising a large surface of land (the ‘Santa Elena Property’) which was 
expropriated by Costa Rica from an US investor.  The Santa Elena Company acquired 
the Santa Elena Property for the purpose of developing a tourist resort and a residential 
community.  However, following an expropriation decree issued by Costa Rica in 1978, 
the Santa Elena Property was expropriated for alleged environmental purposes.  While 
the expropriation occurred in 1978, the arbitral tribunal issued its award in 2000.  
Because a long period of time passed between the date of expropriation and the 
valuation date, the accurate determination of the valuation date appeared of critical 
importance for establishing the market value of the expropriated investment.  The ICSID 
tribunal pointed out that:
The significance of identifying the date of taking lies in its bearing on the factors 
that may properly be taken into account in assessing the “fair market value” of 
the Property  a value which, as noted, both sides are agreed must be the basis of 
the present Award.  If the relevant date were the date of this Award [i.e., year 
2000
320
], then the Tribunal would have to pay regard to the factors that would 
today be present to the mind of a potential purchaser.  Of these, the most 
important would no doubt be the knowledge that the Government has adopted an 
environmental policy which would very likely exclude the kind of tourist, hotel 
and commercial development that the Claimant contemplated when it first 
acquired the Property.  If, on the other hand, the relevant date is 5 May 1978, 
factors that arose thereafter  though not necessarily subsequent statements 
regarding facts that existed as of that date  must be disregarded.
321
As can be derived from the above, the correlation between the date of expropriation and 
the valuation date is a factor which impacts the value of investments assessed under the 
market based approach to valuation, and must be therefore considered by arbitral 
tribunals in the context specific to each investment dispute.
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3.4.3 Willing Buyer and Willing Seller
Under the market based approach, valuation experts and arbitral tribunals must assess 
the amount that would be paid by a willing buyer to a willing seller for the respective 
investment.
Both old and recent practice of investment arbitration tribunals is clear that an 
appropriate valuation under the market based approach must take into account the 
particularities of a ‘willing buyer’
322
and a ‘willing seller’.  For instance, the arbitral 
tribunal in INA v. Iran set forth that ‘fair market value may be stated as the amount 
which a willing buyer would have paid to a willing seller
323
for the shares […], 
disregarding any diminution in value due to the nationalisation itself or the anticipation 
thereof, and excluding consideration of events thereafter that might have increased or 
decreased the value of the shares’.
324
  The arbitral tribunal in Compania del Desarollo de 
Santa Elena v. Costa Rica
325
also observed that ‘there is no dispute between the parties 
as to the applicability of the principle of full compensation for the fair market value of 
the property, i.e., what a willing buyer would pay to a willing seller’.
326
The IVS 2007 include details as to what is understood by ‘willing buyer’ and ‘willing 
seller’
327
.  In line with the opinions issued by various arbitral tribunals, under the IVS, a 
willing buyer is a person who is determined, but not constrained to acquire an 
investment.
328
  A potential willing buyer will not buy the investment at any given price 
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and would not pay a higher price than the price that the market requires.
329
  From this 
standpoint, the alleged buyer would buy only ‘in accordance with the market realities 
and expectations at a certain date, rather than in relation to an imaginary market that 
cannot be demonstrated or anticipated to exist’.
330
Similarly, pursuant to the IVS, a willing seller is neither an ‘over-eager, nor a forced 
seller,’ who would sell at any price, ‘nor one prepared to hold out for a price not 
considered reasonable in the market’.
331
  According to the IVS, a willing seller is 
motivated to sell the property at market terms for the ‘best price attainable in the (open) 
market after proper marketing, whatever the price may be’.
332
  The negotiation position 
and factual circumstances of the actual owner of the investment subject to valuation are 
therefore not included in the valuation, because in market based approach valuations the 
‘willing seller’ is a hypothetical owner.
333
3.4.4 Arm’s Length Transaction
Another requirement specific to the market based approach for the purposes of 
establishing an investment’s market value is that such value is assessed as if the 
investment subject to valuation would be sold, and respectively bought, in an arm’s 
length transaction.  An arm’s length transaction represents a deal that takes place under 
terms and conditions not different from those established between independent entities, 
which would not be willing to underpay or overpay for an enterprise.  From this 
perspective, an arm’s length transaction is different from a related parties’ transaction, 
(as detailed at sub-section 3.4.4.1 below), as well as from a strategic transaction (as 
detailed at sub-section 3.4.4.2 below).
Arbitral tribunals point out that, under the market based approach, the market value of 
an investment must be established in accordance with the value of the investment in an 












arm’s length transaction whereby the investment at the centre of the dispute and which is 
subject to valuation would be transferred from a willing seller to a willing buyer.  For 
instance, in LG&E v. Argentine, it has been affirmed that the appropriate method to 
establish the market value of a publicly-traded corporation is to determine the market 
value of its shares in an arm’s length transaction.  As a result, in LG&E v. Argentine, the 
price paid by an investor for a share of the investment, in an arm’s length transaction 
occurred shortly before the government’s negative interference with the investment, was 
considered a reliable evidence of the market value of the investment at the centre of the 
dispute.
334
3.4.4.1 The Distinction from Related Parties Transactions
While arm’s length transactions occur between natural or legal persons that are not 
bound by a particular relationship (i.e., are not related parties), related parties 
transactions have been defined as transfers of resources, services or obligations between 
related parties, regardless of whether a price is charged.
335
  Pursuant to the International 
Accounting Standards, a party is related to another if:
(a) directly, or indirectly (through one or more intermediaries), the party 
controls, is controlled by, or is under common control with the entity (this 
includes parents, subsidiaries and fellow subsidiaries), has an interest in the 
entity that gives it significant influence over the entity, or it has joint control 
over the entity;
(b) the party is an associate of the entity;
(c) the party is a joint venture in which the entity is a venturer;
(d) the party is a member of the key management or personnel of the entity or 
its parent;
(e) the party is a close family of any individual referred to in (a) and (d);
(f) the party is an entity that is controlled, jointly controlled or significantly 
influenced by or for which significant voting power in such entity resides 
with, directly or indirectly, any individual referred to in (a) and (d).
336
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Between related parties, a transaction would usually occur on different terms than 
regular market terms, and thus the price paid between related parties would not reflect 
the market value of the enterprise or asset at the centre of the transaction.  Consequently, 
unlike arm’s length transactions, transactions between related parties cannot be regarded 
as an accurate basis or indicator for establishing the market value of an investment.
This perspective has been embraced in the field of investment disputes.  By way of 
example, in Waguih Elie George Siag and ClorindaVecchi v. Egypt, the ICSID tribunal 
concluded that a prior transaction between the members of the same family with respect 
to the investment subject to valuation could not be construed as a proper basis for the 
market based valuation of the investment, as the terms and conditions of such 
transaction are different from those applicable in an arm’s length transaction.  The 
arbitral award issued in this case stated the following:
The Tribunal rejects Egypt’s submission that the 1995 sale of shares in Siag 
Touristic between members of the Siag family provides useful guidance as to the 
value of the Property and Project.  A transaction such as that is self-evidently 
unlikely to be a reliable proxy for an open-market transaction conducted at arm’s 
length on normal commercial terms.
337
Even though the values involved in transactions between related parties are clearly 
inadmissible as value indicators under the market based approach to investment 
valuation, it may also be noted that, the existence and performance of particular business 
relationships between entities or individuals does not automatically trigger the 
qualification of the involved entities as related parties.  Pursuant to the International 
Accounting Standards, independent entities are met even in case of: ‘two enterprises 
which simply have a director or key manager in common; two entities who share joint 
control over a joint venture; providers of finance in the course of their normal business 
with an enterprise; a single customer, supplier, franchiser, distributor, or general agent 
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with whom an enterprise transacts a significant volume of business merely by virtue of 
the resulting economic dependence’.
338
3.4.4.2 The Distinction from Strategic Transactions
As mentioned, under the market based approach, the market value of an investment must 
be established as the amount which would be exchanged between a willing buyer and a 
willing seller in an arm’s length transaction, and not in a strategic transaction.
A strategic transaction implies the purchase of enterprises or assets expressly because 
specific characteristics of the acquired goods, either alone or in conjunction with other 
assets of the buyer, would benefit the buyer or a narrow group of buyers more than it 
would benefit an independent buyer.  Should an investment have a special or strategic 
value to a potential buyer, such buyer could be willing to pay a price higher than usual in 
order to acquire the respective investment.  For this reason, under the market based 
approach to valuation, the market value of an investment, as established in an arm’s 
length transaction, is different from the value that may be implied for the same 
investment in a strategic transaction, as the latter would correspond to a so-called 
‘special value’.
The IVS point out that the market value must be calculated without taking into account 
‘a price level uncharacteristic of the market or inflated because of an element of special 
value’.
339
  Special value can be met in cases when an asset or an enterprise has the 
attributes that make it more attractive to a particular buyer, or to a limited category of 
buyers, than to the general body of buyers in a market;
340
such attributes may include the 
‘physical, economic or legal characteristics of an asset’.
341
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A particular type of special value is synergistic value, i.e., the value that arises from the 
combination of two or more assets (or enterprises), which create a new asset (or a new 
enterprise), that has a value higher than the sum of its constituent parts seen 
individually.
342
  Synergistic value is one of the potential reasons why actual buyers 
would pay for certain enterprises or assets more than their market value.
343
Pursuant to the IVS, determining the market value under the market based approach to 
valuation ‘requires the disregard of any element of special value because at any given 
date there is a willing buyer, not a particular willing buyer’.
344
The practice of arbitral tribunals also indicates that, for the purposes of establishing the 
value of an investment under the market based approach to valuation, any element of 
special or strategic value should be excluded.
345
  For instance, in CME v. The Czech 
Republic, the arbitral tribunal established that the price involved in a prior transaction 
involving ‘strategic value’ does not constitute, from a market based approach 
perspective, a reliable basis for establishing the value that the claimant’s investment 
would have in an arm’s length transaction.  The tribunal decided that:
[…] the payment for the purchase of the CME shares held by Nova Consulting 
was not an arm’s length transaction and is, therefore, not a reliable basis for a 
valuation.  On July 18, 1997, James Cox, director of corporate planning at CME 
Ltd, reported that the implied value of the payment to Dr. Zelezny was 
significantly above the market value of CNTS.  It was recognised by CME at 
that time that the payment was extremely high and represented a “strategic” 
value rather than the “genuine” value of the shares”.
346




Marboe, supra note 9, at 177.
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The principle of excluding elements of special value for the purposes of establishing the value of 
investments under the market based approach to valuation does not contradict, but complements, 
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This principle of excluding elements of special value for the purposes of establishing the 
value of investments under the market based approach does not contradict the general 
rule stated by the case law pursuant to which the proper ‘determination of value by a 
tribunal must take into account all relevant circumstances’
347
of the case, including the 
particular features of the investment.  Instead, the above principles complement each 
other, and as a consequence the arbitral tribunal, after considering all the relevant 
circumstances specific to a certain investment, must assess the amount that a
hypothetical independent buyer, to whom the investment does not have a special or 
synergistic value, would pay for the respective investment in an arm’s length 
transaction.
3.4.5 Parties Acting Knowledgeable and Without Compulsion
In order to assess the value of an investment under the market based approach, both the 
hypothetical willing buyer and the hypothetical willing seller must be knowledgeable, in 
other words informed, to a satisfactory extent, about the characteristics of the 
investment, its actual and potential uses, the state of the market as of the valuation date 
etc.
348
In Azurix v. Argentina, the value of an investment assessed pursuant to the market based 
approach to valuation has been referred to as the value arising from a hypothetical 
transaction in which ‘both [parties] have reasonable knowledge of the relevant facts’.
349
In connection with the requirement that parties must act knowledgeable, IVS provide 
that, for the purposes of establishing the fair market value, the willing buyer and the 
willing seller must also act prudently.  As the prudence requirement is concerned, each 
party is supposed to act with due diligence, to its best interest, and to aim to reach the 
most advantageous terms of the transaction.
350
  Pursuant to IVS, prudence must be 
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assessed in view of the ‘state of the market at the date of valuation, not with benefit of 
hindsight at some later date’.
351
Similarly, the lack of compulsion refers to the fact that both the potential buyer and the 
potential seller are motivated to carry out the transaction, but not forced to complete 
it.
352
The ‘lack of compulsion’ condition has been referred to, indirectly, in Starrett Housing 
Corp. v. The Islamic Republic of Iran, a case in which the market value of an investment 
established under the market based approach was regarded as the ‘price that a willing 
buyer would pay to a willing seller in circumstances in which each had good 
information, each desired to maximize his financial gain, and neither was under duress 
or threat’.
353
  This perspective is also endorsed in more recent arbitration practice, 
including in the arbitral awards in Siemens v. Argentine,
354
Parkerings – Compagniet AS 
v. Republic Of Lithuania
355
and CME v. The Czech Republic.
356
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4. THE INCOME BASED APPROACH FOR THE VALUATION OF 
INVESTMENTS IN ARBITRAL DISPUTES
The income based approach (also referred to as the ‘income approach’ or ‘income 
capitalisation approach’
357
) is the most recent of the three main groups of valuation 
methods used in investment arbitration for the calculation of the value of investments at 
the centre of arbitral disputes (in addition to the market based and asset based 
approaches).  The income based approach comprises methods that translate the 
anticipated economic benefits to be obtained by an investment into a single amount 
indicating the value of such benefits as of the valuation date.
358
IVS 2013 state that the income based approach ‘provides an indication of value by 
converting future cash flows to a single current capital value’,
359
while IVS 2007 use the 
terms of ‘income approach’ and ‘income capitalisation approach’
360
interchangeably in 
order to designate ‘a general way of estimating a value indication of a business, business 
ownership interest, or security using one or more methods wherein a value is estimated 
by converting anticipated benefits into capital value’.
361
  Very similar definitions of the 
income based approach have also been adopted by various national and trans-national 
accountancy and valuation bodies.  By example, the American Institute of Certified 
Public Accountants (‘AICPA’) defines the income based approach as ‘a general way of 
determining a value indication of a business, business ownership interest, security, or 
intangible asset using one or more methods that convert anticipated economic benefits 
into a present single amount.’
362
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The income based approach is grounded on the idea that the value of an investment at a 
particular moment is given by the future financial benefits that such investment might 
bring to its owners, which must be nevertheless discounted to reflect their value as of the 
valuation date.
363
  This idea is interconnected with the conception pursuant to which an 
informed buyer would pay for an investment no more than the amount equal to the 
present value of anticipated future income of the respective investment.
364
The income based approach is regularly used for the assessment of operating 
investments, as such approach can take into account the actual earnings and cash flows 
of each company in order to assess its future benefits, which are subsequently adjusted 
by applying a discount rate or capitalization factor aimed at transposing the risks 
involved in the companies’ activity in the valuation result.
365
The income based approach includes one of the most frequently used methods for the 
valuation of investments in investor-state arbitration proceedings, namely the discounted 
cash flow (DCF) method.  In addition to the DCF method, the income based approach 
also comprises other valuation methods, namely the adjusted present value method and
the capitalized cash flow method (also known as the capitalization of earnings 
method).
366
  These methods might be sometimes identified by other names: for instance, 
instead of the ‘capitalized cash flow’, the name of ‘single period earnings’ has been 
used.
367
  Considering the overwhelming prevalence of the application of the DCF 
method over the other methods pertaining to the income based approach (especially 
investment arbitration proceedings), the present chapter focuses on the DCF method (in 
section 4.1 – The Discounted Cash Flow Method) and analyses more concisely the APV 
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and CCF valuation methods (in section 4.2 – Other Income Based Valuation Methods) 
below.
4.1 The Discounted Cash Flow (‘DCF’) Method
4.1.1 The concept of DCF – Background and Application in Investment 
Arbitration
4.1.1.1 Origin and Underlying Principles
The DCF method, also known as the ‘net present value calculation’,
368
is one of the most 
widely-used methods for the valuation of businesses and investments in general.  It was 
first articulated during the 1930s, by the economist Irving Fisher
369
in his book ‘The 
Theory of Interest’ (1930) and further expounded upon by economist John Burr 
Williams, in ‘The Theory of Investment Value’ (1938).
370
  Since then, the method 
gained wide recognition, so that, currently, the DCF method is one of the most 
commonly used methods for the valuation of entire companies.
371
  Management 
consultancy firms and investment banks regularly employ particularly the DCF method 
in the field of company valuation.
372
The DCF valuation method is grounded on the idea that the value of a certain amount of 
money at a particular date is different from the value of the same amount at a subsequent 
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in the future (and, vice versa, that an amount of money to be obtained in the 
future would have a different value at a prior moment).  Thus, the DCF method aims to 
convert the anticipated earnings that an investment should bring to its owners, to the 
value of such earnings as of the valuation date.  In other words, under the DCF method, 
the sum of future cash flows projected for a certain period of time is discounted back to 
the present value by using a discount rate.
374
When assessing the value of an investment pursuant to the DCF method, a valuation 
professional or arbitrator generally observes the following main steps:
(i) estimate all the future expected cash flows of the investment and their timing; 
(ii) assess how ‘risky’ each of the future expected cash flow is; 
(iii) discount each future cash flow back to the present time using a rate of return 
that reflects the riskiness of the cash flow.
375
Nevertheless, in case of companies established for an unlimited period of time, the 
assessment must also consider the fact that, although in theory such an enterprise could 
produce cash flows indefinitely, a valuation cannot accurately foresee and reflecting the 
valuation cash flows which would be produced by the respective company after a 
reasonable period of time has passed.
376
  As it would be impossible to estimate all cash 
flows to be generated by an investment during an unlimited period of time, analysts 
assume that, after a certain number of years (in the so-called ‘terminal year’), the 
company matures and reaches a point when its growth rate becomes lower than the cost 
of capital rate.
377
  Thus, the valuation professionals use the concept of ‘terminal value’ 
in order to designate the compounded value of all the cash flows occurring beyond a 
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satisfactory several-year projection period ending with the terminal year
378
, while at the 
same time allowing for the limitation of cash flow projections to the terminal year.
379
  In 
cases such as the one referred to above, the DCF valuation is more elaborated, and 
typically includes the following stages: (i) setting a realistic and clear forecast period 
(usually, of five (5) to 10 (ten) years), where the last year is the terminal year; 
(ii) forecasting and calculating the cash flows obtainable by the investor over the explicit 
forecast period; (iii) forecasting the constant growth of all cash flows after the terminal 
year, and calculating the terminal value of the investment; (iv) discounting the cash flow 
estimated for the forecast period to the valuation date; (v) discounting the terminal value
to the valuation date; and (vi) summing up all the discounted present values to reach an 
overall estimate of the company’s value.
380
The economic theory stresses the significance of the assumptions employed for the 
application of the DCF method, as well as the importance of the accuracy of the discount 
rates involved.  This importance is also reflected by the IVS 2013, which define the DCF 
method as ‘a method within the income approach in which a discount rate is applied to 
all future projected cash flows to estimate the present value’.
381
  Also, according to IVS 
2007 the DCF method represents:
a financial modelling technique based on explicit assumptions regarding the 
prospective cash flow to a property or business.  As an accepted methodology 
within the income approach to valuation, DCF analysis involves the projection 
of a series of periodic cash flows either to an operating property, a development 
property, or a business.  To this projected cash flow series, an appropriate, 
market-derived discount rate is applied to establish the present value of the 
income stream associated with the property or business.  […] The series of 
periodic net operating incomes, along with an estimate of the reversion/terminal 
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value, anticipated at the end of the projection period, is then discounted.  In the 
case of development properties, estimates of capital outlays, development costs, 
and anticipated sales income are estimated to arrive at a series of net cash flows 
that are then discounted over the projected development and marketing periods.  
In the case of a business, estimates of periodic cash flows and the value of the 
business at the end of the projection period are discounted.
382
4.1.1.2 Acceptance in Investment Arbitration
Although widely used in economy and business, the DCF method does not have a formal 
recognition in the main instruments regulating the legal regime of disputes between 
foreign investors and host states (as the ICSID Convention, the Energy Charter Treaty or 
NAFTA do not include any references to the DCF method).  Nevertheless, there are 
several other instruments of a legal nature and a multitude of scholarly writings which 
demonstrate that the DCF method may be validly used for the purposes of assessing the 
value of investments in international arbitration, provided that certain conditions are 
met.  For instance, the use of DCF in investment arbitration is expressly referred to in 
the World Bank Guidelines on the Treatment of Foreign Direct Investment, which set 
forth the following:
without implying the exclusive validity of a single standard for the fairness by 
which compensation is to be determined and as an illustration of the reasonable 
determination by a State of the market value of the investment [...], such 
determination will be deemed reasonable if conducted as follows: (i) for a going 
concern with a proven record of profitability, on the basis of the discounted cash 
flow value; [...].  For the purpose of this provision: [...] “discounted cash flow 
value” means the cash receipts realistically expected from the enterprise in each 
future year of its economic life as reasonably projected minus that year’s 
expected cash expenditure, after discounting this net cash flow for each year by 
a factor which reflects the time value of money, expected inflation, and the risk
associated with such cash flow under realistic circumstances.
383
On the basis of the World Bank Guidelines’ formal recognition of the applicability of 
DCF for establishing the value of investments, and thus the compensation due to the 
affected investors in investor-state arbitration proceedings, the DCF method is widely 
regarded as one of the methods which may be successfully used in investment arbitration 
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proceedings, if a number of circumstances are fulfilled.  This fact has been affirmed by 
the investment arbitration doctrine, which expressly stated the following:
[...] the purpose of compensation in expropriation cases is to return to the 
claimant the full value of its investment.  One of the most popular methods for 
determining this value is the discount cash flow method (“DCF”).  This 
determines compensation by estimating the cash flow which an asset would be 
expected to generate over the course of its life, and then discounting that cash 
flow by a factor which reflects the time value of money and the risk associated 
with such cash flow.
384
A number of legal authors referred to the scope of application of the DCF method in 
investment arbitration proceedings and its main elements.  Pursuant to Charles N. 
Brower and Michael Ottolenghi:
DCF method is an income based method of valuing an ongoing enterprise or a 
long-term contractual right, for example to exploit a natural resource.  Briefly 
stated, the DCF method values the relevant object based on its ability to create 
financial benefits for the owner in the future.  The actual analysis required by the 
DCF method is a three-step process: first, a calculation must be made of the 
anticipated future cash flows to be generated from the enterprise for each year 
during the anticipated life of the enterprise or agreed term of the contract; 
second, there must be a calculation of future costs; and, third, there must be a 
determination of an appropriate discount rate to be applied to future profits to 
reduce them to present value.
385
The above explanation synthesizes the general approach taken by the doctrine and the 
practice of arbitral tribunals with respect to the applicability of the DCF method 
(however, without including references to the risk factor and the terminal value 
involved).
Although the initial trend in the practice of arbitral tribunals was that the applicability of 
DCF in investment arbitration should be regarded with scepticism
386
, currently the DCF 
method is considered an appropriate method for the determination of the value of certain 
types of investments (e.g., ongoing businesses).  The ICSID tribunal in Amco Asia 
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Corp v. Indonesia was, to our knowledge, the first arbitral tribunal to recognize and 
apply a DCF valuation in investment arbitration proceedings, in 1984.
387
  Subsequently, 
the DCF became widely used by other arbitral tribunals, including in the practice of the 
Iran-US Claims Tribunal.  By way of example, three years later (in 1987), the Tribunal 
in Amoco International Finance v. Iran recognised the applicability of the DCF method 
in international investor-state arbitration, and stated that:
the first step of valuing an asset pursuant to the DCF method must be to project 
from the valuation date onward the most likely revenues and expenses of the 
going concern, year by year.  The revenues less the expenses will give the future 
cash flow.  The second step will be to discount the projected net cash flow to its 
‘present value’ as of the valuation date by applying a discount rate.
388
The increasing recognition of the DCF method in particular and of the income based 
approaches in general is demonstrated by the large number of arbitral awards that relied 
on the DCF: Starret Housing Corp. v. Iran, Phillips Petroleum v. Iran, the Argentinean 
cases (CMS v. Argentina, Enron v. Argentina, Sempra Energy v. Argentina, LG & E v. 
Argentina), ADC v. Hungary, CME v. Czech Republic etc.
4.1.2 Aspects Relevant for the Application of the DCF Valuation Method
The main matters relevant in the context of investment arbitration for the purposes of 
implementing a DCF valuation regard (i) the relevant timeframe to be considered for 
valuation purposes, (ii) the financial indicators used to assess the cash flows to be 
generated by the investment, (iii) the discounting mechanism to be applied to the 
expected cash flow for the purposes of calculating the value of such cash flows as of the 
valuation date, and (iv) the investment’s terminal value.  These aspects are analysed 
below, with reference to the relevant investment arbitration jurisprudence.
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4.1.2.1 Timeframe Relevant for Establishing Future Cash Flows
DCF valuations include, as a first step, forecasting and assessing the future cash flows to 
be generated by the investment subject to valuation.  The process of forecasting the 
future cash flows also implies to establish the timeframe in which the cash flow will be 
generated and estimated.  When determining the relevant timeframe, a distinction must 
be made between investments which have a pre-determined, limited lifespan (e.g., a 
concession agreement or a take-or-pay contract extending over a particular number of 
years, a project company incorporated as a special purpose vehicle having a limited 
duration, a right deriving from a build-operate-transfer contract, where the operational 
phase is limited to a certain number of years), and investments which have an unlimited 
duration, and could theoretically continue their existence for an indefinite period of time 
in the future (e.g., a joint venture between the host state and the foreign investor, 
established for an unlimited period of time).
389
In the case of investments with a limited lifespan, the forecasting period should match, 
in principle, the estimated duration of the investment or the contractual term during 
which the specific rights of the investor are originating.  This matter was referred to, 
inter alia, by the arbitral tribunal in ADC v. Hungary, where the tribunal noted the 
following:
115. The Master Agreement also provided that the ATAA and the Project 
Company would enter into an operating period agreement, which would grant to 
the Project Company, subject to certain conditions, the right to conduct the 
terminal operations and to collect the terminal revenues.  It was also intended 
that the initial term (“Initial Term”) of the Master Agreement would be twelve 
years from the operations commencement date (“Operations Commencement 
Date”), which would be extended under certain conditions up to six additional 
years.  […]
118. Concurrently with the execution of the Master Agreement on March 31, 
1995, ADC formed the Project Company, which was registered as a one-member 
limited liability company on June 15, 1995, with legal effect as of March 31, 
1995.  The Project Company was established by ADC for the limited purposes of 
the Project.  Its objects included incurring and servicing Airport Project debt,
funding construction of the Airport Project, preparing operation and asset 
management plans prior to completion of construction, and operating the 
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terminals following construction.  Under the terms of its Charter, the Project 
Company was established for an initial term of fourteen years.  This term could 
be extended, on one occasion, by no more than four years. […]
390
In this case, the tribunal accepted to estimate the future cash flows to be generated by the 
investment at the centre of the dispute in connection with the limited lifespan of the 
project company and, respectively, with the limited term of the Master Agreement.  The 
tribunal considered that the calculations and projections made pursuant to the DCF 
method, with the due observance of the project’s life duration, fulfil the standards of 
compensation recognised by international investment law:
514. In the light of all of the above, the Tribunal is fully satisfied that (a) the 
standard of compensation established in the Chorzów Factory case is the 
appropriate standard applicable to this case; (b) the restitution approach claimed 
by the Claimants shall accordingly be followed; (c) LECG’s adoption of the 
DCF method is fully justified; and (d) the calculations carried out by LECG in 
line with the foregoing standard, approach and method are reasonable and 
reliable and are endorsed by the Tribunal in calculating the final amount of 
damages.
391
Notwithstanding the above, licences secured by investors from host states, as well as the 
contracts executed between host states and investors often provide for an initial term 
which is subsequently subject to renewal or extension if certain conditions are met.  This 
situation was addressed specifically in CMS v. Argentina, where the tribunal considered 
that it would be speculative to hold that the license would be automatically or 
unconditionally renewed after an initial term of 35 years.  As a result, the tribunal 
concluded that the relevant timeframe to be used for the calculation of future cash flows 
was limited to the initial term of the license, without the license renewal to be 
considered.  The award rendered in this case states that:
196. The parties have also disputed another aspect relevant for the determination 
of rights and obligations under the contract: the duration of the License.
197. In the Claimant’s view, TGN is entitled to an extension of the license 
beyond the initial period of 35 years ending in 2027.  This extension would, 
under the terms of the License, be for an additional ten years, ending in 2037.  
The Respondent believes, to the contrary, that the License does not entail a right 
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of automatic renewal and is subject to performance requirements that have not 
been met by the Claimant, as well as to other conditions set forth in Clause 3.2 
of the License.
198. The Tribunal notes that the License provides for the right to an additional 
ten-year extension, but this right is subject to compliance with performance 
requirements, and has to be requested by the licensee and approved by the 
Government.  A discussion about performance requirements is unnecessary for 
the Tribunal to reach a conclusion on this aspect of the dispute.
199. Indeed, the License is very clear about the fact that this right is conditional 
and subject to a number of steps, both substantive and procedural, which might 
or might not take place.  As it would be impossible to establish at present 
whether these conditions might be met, the Tribunal is persuaded by the 
Respondent argument to the effect that no damages should be considered beyond 
the year 2027.  This will therefore be the year which the Tribunal will rely on for 
its determination of damages.
392
Another notable point refers to the fact that the lifespan of an investment may be limited 
not because of contractually terms and conditions, but because of natural restrictions and 
circumstances (e.g., an investment consisting in the operation of a mine will be limited 
to the timeframe within which the resources of the mine will be completely depleted).  
This matter was noted by the arbitral tribunal in Glamis Gold Ltd. v. USA, which 
estimated that the investment’s life duration (and, thus, the relevant timeframe in 
relation to which future cash flows should be calculated) would be influenced by the 
mining techniques used for the extraction of gold, as well as by the estimated quantity of 
gold which was to be extracted:
33. Through open-pit mining techniques, Claimant planned to mine gold and 
silver with the expectation of removing 150 million tons of ore, and 300 million 
tons of waste rock, from three large open pits during the Project’s projected 19-
year life (from 1998 to 2017).  The ore would have been processed on-site 
through conventional cyanide heap-leach processing, yielding an estimated 1.17 
million ounces of gold and possibly another 0.5 million ounces through 
continued exploration.
393
Although the life duration in cases such as the abovementioned one may be determined 
with a certain degree of certainty by technical means (i.e., the lifespan will comprise the 
construction phase plus the operational phase required for the extraction of the natural 
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resource), such calculation is not as precise as the one based on the agreements secured 
by the investment.  The relative imprecision of establishing the life duration of an 
investment based on the exploitation of natural resources results from the fact that the 
actual duration of exploitation of a natural resource depends on a multitude of factors, 
such as the progress of technical means, the work force available to the investors, the 
investor’s actual commitment to achieving targets, regulatory and environmental 
constraints.
Furthermore, when the investment at the centre of a dispute has an unlimited duration 
and can virtually carry on its existence forever, a higher degree of uncertainty exists with 
respect to the timeframe in relation to which the cash-flows of the investment are
estimated in a DCF analysis.  Pursuant to part of the investment arbitration doctrine, 
such timeframe should be extended as far as possible in the future, in order ‘to increase 
the precision of the [DCF] analysis and to limit the impact of the terminal value over the 
overall result’.
394
  Generally, a projection period of 5 (five) to 10 (ten) years appears to 
be accepted by the legal doctrine
395
and the practice of arbitral tribunals.  An illustrative 
example in this respect is CME v. the Czech Republic, where the forecast period was of 
10 (ten) years:
(4) Forecast Period
572. Both experts applied the same methodology in dividing the valuation 
procedure in two parts: (i) in the front part the “Forecast Period”, for which 
explicit forecast are prepared for each period year by year, which was taken for a 
ten years’ period from 1999 to 2008 and (ii) for the period thereafter in 
perpetuity for which and estimation of the value of the business at the end of the 
Forecast Period was made (the “terminal value” or “continuing value”) which 
takes account of the future prospect at the time.  For the Forecast Period Monitor 
relied on the cash flow projections of the CNTS management available until 
2005.  Thereafter, Monitor made its own extrapolation for the next three years 
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until 2008, assuming a stable CNTS TV ad market share of 60% and a stable net 
CNTS ad revenue gross rate of 8.7% […].
396
In order to reduce the possibility of reaching inaccurate calculations of the cash flows to 
be obtained by an investment during the forecast period, certain tribunals have accepted 
the forecast period to be split into two or more phases.  In LETCO v. Liberia
397
, such 
period comprised a ‘first-cut’ (of timber) period lasting for a number of years, followed 
by a ‘second-cut’ (of timber) phase.  In this case, the forecasting period was divided into 
separate phases so as to lead to a more precise assessment of the cash-flows to be 
generated by the investment in each of the phases, and thus, to an accurate final result of 
the valuation.  The valuation of cash-flows to be obtained during the second phase was 
based on calculations distinct from the ones prepared for the first phase, and took into 
account the fixed and variable specific costs incurred by the investment in the second 
phase.
398
4.1.2.2 Indicators Used to Assess Future Cash Flows to be Generated by 
Investments
In investment arbitration, the main indicators which enable the assessment of the level of 
future cash flows to be generated by investments are (i) the investments’ track record, 
(ii) the agreements secured by investments, (iii) the business plans of investments, and 
(iv) the economic and conditions from the host country.  Considering their importance 
for the outcome of DCF valuations, these indicators are examined below.
(i) The Investments’ Track Records
The past operations of an investment provide useful information for the 
assessment of the possible benefits that an investment would have generated 
if it would have continued its existence without any interference from the 
host state.  One of the main legal instruments which expressly states that the 
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expected future performance of a business can be derived from its past 
operations is Decision 9 (Proposition and Conclusions on Compensation for 
Business Losses: Types of Damages and Their Valuation) issued by the 
Governing Council of the United Nations Compensation Commission.  Such 
Decision stated that:
In the case of the loss of businesses and their earning capacity […], it can 
be expected that a number of such businesses can be or could have been 
rebuilt and resumed.  […] Compensation should be provided if the loss can 
be ascertained with reasonable certainty based on prior earnings or profits.  
For example, the loss of any earnings or profits during the relevant time 
period could be calculated by a multiple of past earnings and profits 
corresponding to that time period.
399
This approach has been implemented in Phillips Petroleum v. Iran.  In this 
case, although the tribunal acknowledged the risk raised by the reliance on 
past data for the purposes of estimating future earnings, it nevertheless 
admitted that information provided by past operations proves valuable when 
a certain degree of predictability of earnings may be observed.  In the 
tribunal’s view, the predictability of future cash flows may be taken into 
account when there are sufficient factors which would indicate that no 
considerable fluctuations will occur in the field where the enterprise subject 
to valuation is carrying out its activities, during the timeframe for which the 
valuation exercise is carried out.  The tribunal held that:
It has been argued that past earnings are, because of unpredictable changes 
in the future, an unreliable measure of value here.  Past earnings may, 
however, be used for valuation where future earnings are expected to be 
reasonable predictable on the basis of past earnings.  While such factors as 
production and price of oil – and hence cash-flow – could be expected to 
vary from year to year throughout the remainder of the JSA, overall 
fluctuations in these factors could be expected to be not too significant.
400
Likewise, in NG v. Argentina, the arbitral tribunal took into account the 
particularities of the nine-year history of operations of Transener, the 
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company subject to arbitration.  The tribunal considered Transener’s past 
profitability and capacity to reduce operating costs in order to assess the 
prospective benefits which would have been obtained by the investment 
under normal operating conditions, if no negative interference would have 
taken place:
276. […] In order to function properly, the DCF approach requires that the 
concern in question must have a history of profitable operation.  This does 
not appear to be a major issue in this case, since Transener has a history of 
almost nine years of successful operation.  […]
277. […] the performance of Transener was reviewed in detail by ENRE in 
the ordinary (pre-crisis) 1998 five-year tariff review, which essentially 
ratified the rate structure and other regulatory parameters.  ENRE’s review 
recognized that Transener’s operations were profitable and, also, that it had 
resulted in reduced outages and operating costs.  Similar operating
conditions and results continued through the end of its accounting period 
in December 2001.
401
Another investment arbitration case where the arbitral tribunal carried out an 
analysis of the track record of earnings pertaining to the company subject to 
arbitration was CME v. the Czech Republic.  In this case, the arbitral tribunal 
extensively scrutinized the past operations of CNTS, the television 
broadcasting company at the centre of the dispute, in order to derive the 
probable amount of future cash flows which would have been generated in 
the future by the respective investment.  The tribunal relied on an economical 
and financial analysis of CNTS made by an independent accounting firm 
(i.e., Arthur Andersen) with respect to CNTS’s evolution between 1994 and 
1998, and held the following:
124. The following table summarizes CNTS’s revenues, broadcast cash 
flow (“BCF”) and EBITDA for each of the full years of CNTS’s operation, 
in 1994-98, in Czech crowns:
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125. As this chart shows, CNTS was a company that, as of 1990, has 
experienced remarkable growth, stability and success.  Even the most 
significant adverse financial event of the second half of the 1990s – the 
late summer 1998 Russian debt crisis, which precipitated a near collapse of 
the rubble, a worldwide drop in stock indexes and a huge reduction in 
investor confidence in the financial prospects of companies in Russia and 
nearby Central European countries – touched Nova’s growth only very 
slightly and temporarily.  […] CNTS faced no major financial 
vulnerabilities, apart from the threat to its continued legal entitlement to 
exploit the economics of the CET 21 license on an exclusive basis, during 
this period.  It funded its own operations and generated substantial and 
reliable earnings for CNTS from 66% to the 99% it has held since August 
1997.
402
The tribunal’s analysis focused on CNTS’s net revenues, broadcast related 
cash flows and EBITDA indicators, and was confirmed by other valuation 
methods employed by the arbitral tribunal in the same case, as well as by the 
subsequent evolution of CNTS’s actual business operations.
On the basis of the above examples, it may be concluded that, as part of a 
DCF valuation, the information offered by the record of past operations of an 
investment at the centre of a dispute can be successfully used to estimate 
future cash flows to be generated by the respective investment.  The legal 
doctrine has even expressed that the historic data of an enterprise’s profitable 
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operations are the best support for future projections.
403
  However, in order to 
provide reliable information for the purposes of a DCF valuation, the track 
record of past earnings must regard a sufficient period of time.  Further 
details regarding the relevance of an investment’s track record in relation to 
the applicability of the DCF method, and regarding the duration which such 
track record must have in order to allow the application of the DCF method, 
are included in section 4.1.2.1 below.
(ii) Agreements Secured by Investments
As investments may last for decades, investors and host states often enter into 
investment contracts in order to regulate their legal relations, depending also 
on the nature of each envisaged project, the type of economic interests 
involved and the business field of each investment.
404
  The main types of 
foreign direct investments that involve contracts among investors and host 
states may be found in the fields of natural resources (especially oil and gas) 
and infrastructure.
405
  In the sector of exploration and production of oil, the 
most commonly used are the concession agreements, participation 
agreements, production sharing agreements and service agreements.  For the 
development of infrastructure projects, a wide array of agreements are used, 
including build-operate-transfer (BOT), build-own-operate- transfer (BOOT), 
refurbish-operate-transfer (ROT), build-lease-transfer (BLT) and build-own 
and operate (BOO) agreements.
406
Because certain investments secure revenues primarily on the basis of 
agreements (for instance, agreements allowing the investor to charge a 
royalty for making available a service or a infrastructure project to a state 
institution or to the general public, or power purchase agreements whereby 
                                                          
403
Ripinsky, Williams, supra note 10, at 211.
404
For further details, Rudolf Dolzer, Christoph Schreuer, supra note 4, p. 72.
405
Noah Rubins, Stephan Kinsella, International risk and dispute resolution. A Practitioner’s Guide




the host state undertakes to buy a pre-determined amount of energy from the 
investor during a certain number of years), the future cash flows to be 
generated by such an investment at a centre of a dispute can be also assessed 
on the basis of the data provided by the agreements secured by the respective 
investment.
One of the first international cases which relied on the information included 
in a contract between a state authority and a private investor for the 
calculation of future income to be generated by the enterprise set up by the 
investor was the May Case (United States v. Guatemala).
407
In this case, 
Robert May, a U.S. citizen, entered into contracts with Guatemala, whereby 
he took over the operation of the Northern Railroad of Guatemala for one 
year.  For his services, Mr. May was entitled to receive a monthly fee.  After 
he operated the railroad from April to September 1898 and fulfilled his 
undertakings, the Guatemalan government failed to pay the amounts due to 
Mr. May for his services.  As a result, the operations of the railroad were 
suspended, and, subsequently, Guatemala attributed the operation of the 
railway to a new person (i.e., Mr. Roberts).  Under these circumstances, 
Mr. May sought compensation for being removed from the operation of the 
railroad without payment.  The case was decided upon by a sole arbitrator 
(G. Jenner), who stated that:
Mr. May was, therefore, entitled to carry on his contract for one year from 
the date of taking over the railroad, or from the 16th of April, 1898, and to 
receive the profits he would in due course have earned under the contract 
during the year ending April 16, 1899.
As Mr. May was ejected on the 20th of October, 1898, he is entitled to the 
profits he would have earned during the five months and twenty-six days 
between that date and the 16th of April, 1899.
The amount of profits earned during Mr. May's six months' tenure of the 
railroad is shown by the extract from his books legally certified by the 
bookkeeper, Mr. Francis, and the auditor, Mr. Fuqua, to be $116,968.67, or 
an average net monthly profit of $19,494.67.  Taking that sum as the 
                                                          
407
The May Case (Guatemala v. United States), Award of 16 November 1900, UN Reports of 
International Arbitral Awards, Volume XV, pp. 47-75.
142
measure of Mr. May's profits for the remainder on his terms, we find that 
he would have earned $114,369.26 silver or $41,588.83 gold; in other 
words, that the value of the property his contract entitled him to enjoy, and 
of which he was illegally deprived, was the above sum.  […]
I therefore consider that I am dealing fairly by both parties in taking the 
average net monthly profits earned by Mr. May during the wet season of 
1898-99 as the measure of his profits for the whole year.’
408
The idea that a contract can indicate prospective cash flows and profits, and 
thus, the compensation payable to a foreign investor, was reiterated in the 
award rendered in the ICSID case of PSEG v. Turkey, where the arbitral 
tribunal stated that:
312. The Claimants also noted that line of decisions, but distinguish the 
situation where there have been contractual arrangements “that establish 
the expectation of profit at a certain level and over a given number of 
years,” which results in the concern regarding speculation being removed.  
The Tribunal would have no difficulty with this proposition, because in 
fact a self-contained and fully detailed contract can well determine a basis 
for the calculation of future profits.
409
However, the Tribunal must also 
note that in many long-term contracts it is most difficult if not impossible 
to calculate such future profits with certainty, particularly if the contract is 
subject to adjustment mechanisms and other possible variations with 
time.
410
An important issue to be considered in the context of assessing the amount of 
future cash flows to be generated by an investment on the basis of long-term 
agreements relates to the fact that valuation of future cash flows to be 
produced by an investment is not necessarily limited to a mechanical 
multiplication of the estimated monthly revenues by the total number of 
months of the agreement.  Instead, such calculation should also consider the 
extension provisions and price adjustment mechanisms included in the 
agreements secured by the investor/investment, as well the manner in which 
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such aspects influence the overall amount of cash flow to be produced by the 
investment – as detailed below.
(a) Agreements with Extension or Renewal Provisions
The practice of arbitral tribunals indicates that an investor whose investment 
is negatively affected by the actions of the host state must be compensated 
for the future benefits which it would have derived from the investment, if 
the state interferences had not occurred.
411
  When tribunals consider that 
future benefits cannot be established with sufficient certainty, or are 
speculative, no compensation is awarded for unproven prospective benefits 
requested by the investors.
In case of investments based on agreements which establish an initial 
contractual term but also include extension or renewal provisions, this is 
translated in the fact that, as a matter of principle, arbitral tribunals refuse to 
grant compensation for the benefits to be generated after the initial term of 
the agreement expires, if there is no certainty that the agreement would be 
renewed or extended.  One of the cases which reflect this prudent approach is 
the Shufeldt case (U.S. v. Guatemala).  There, the United States alleged that 
Guatemala has implicitly recognised the validity of a concession contract 
entered into by the claimant, even though the contract has not received the 
official formal endorsement of all necessary Guatemala authorities.  The sole 
arbitrator involved in the case found out that Guatemala has tacitly approved 
the performance of the contract by the claimant under specific terms for six 
years, and has also received the benefits attributable to Guatemala during the 
same term, aspect which supported the claimant’s allegations that Guatemala 
could not deny the contract’s binding power.
412
  Although the arbitrator held 
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that the claimant’s statement pursuant to which the existence and validity of 
the contract was ‘sound and in keeping with the principles of international 
law’
413
, he did not take into account the possible extensions of the contract 
for valuation purposes.
414
  The sole arbitrator decided that:
‘The contract at the date of its cancellation or abrogation had been in 
existence for six years, and the extraction and exploitation of chicle was 
carried on as a going business which was producing substantial profits, and 
there is nothing to show that these profits would have not continued to the 
expiration of the contract.  […] I can see no way to extend the amount of 
profits beyond those based on the profits actually obtained during the 
period of six years.’
415
Similarly, in Bridas v. Turkmenistan, the tribunal concluded that an 
additional term of the agreement between the host state and the investor 
should not be included in the prospective timeframe within which the 
investment would generate cash flow.  The tribunal stated that:
It is obvious that as the matters now stand, the Turkmenistan side would 
not agree [to the extension of the contract].  Based on the conduct of the 
Claimant both before and in the arbitration, it is the opinion of the 
arbitrators that a refusal by the Government and the Respondent would be 
reasonable and the term would not have been extended beyond 25 years.
416
However, by way of exception to the position adopted in the abovementioned 
cases, in few instances arbitral tribunals considered that the time periods in 
relation to which the future cash flows must be calculated for valuation 
purposes should not be limited to the initial period of the agreement, but 
should also include the subsequent terms with which the agreement could be 
extended, if certain conditions are met.  When deciding upon such matters, 
the tribunals took into account the market practices applicable in the industry 
in which the agreement was concluded, as well as the past performance of the 
agreement and the conduct of the party which would have benefitted from the 
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extension of the agreement.  This was the case in CME v. The Czech 
Republic, where the tribunal found out that:
605. The parties disputed the possibility that the Nova 12 years’ 
broadcasting license rendered to CET 21 in 1993 would not be renewed at 
January 31, 2005.  Rothschild for this alternative suggested an implied 
enterprise value for CNTS as of August 5, 1999 at the amount of USD 114 
million.  The Tribunal cannot accept this argument.
 CET 21’s broadcasting license was meanwhile extended by the 
Media Council of January 22, 2002 by another ten years until 2017 
[…].
 SBS did not seriously consider a non-renewal of the license except 
that non-renewal could be threatened by the interference of 
Dr. Zelezny in collaboration with the Media Council.  […]
 Generally, broadcasting licenses in Europe are renewed as a matter 
of ordinary administrative practice and the parties could identify to 
the Tribunal only one known case (an English broadcasting license) 
in Europe in which a broadcasting license was not renewed, 
although the license requirements were fulfilled by the license 
owner.
The possibility of a non-renewal of the license, therefore, must be 
disregarded as a matter of fact.
417
(b) Agreements with Renegotiation or Adjustment Mechanisms
In long term investor-state contracts, the parties sometimes include 
contractual provisions aimed at insulating them from currency risk or 
inflation, as well as provisions which enable the parties to adjust the 
contractual terms and financial conditions in accordance with the economic 
conditions.  Such provisions may take the form of renegotiation clauses 
(pursuant to which the parties are entitled to renegotiate the terms of the 
agreement, if certain conditions are met or if certain events occur), or 
adjustment clauses
418
pursuant to which the financial terms of the agreement 
are automatically adjusted so as to reflect the values of the inflation rate in a 
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certain period of time, or the value of the consumer price index from a certain 
date etc.
Renegotiation clauses are aimed at maintaining the contractual and economic 
equilibrium between the contracting parties.  For instance, in order to 
maintain the contractual balance in the future, the following clause has been 
inserted in the Model Exploration and Production Sharing Agreement of the 
Sheikdom of Qatar from 1994:
Art. 34.12. […] Whereas the financial position of the Contractor has been 
based, under the Agreement, on the laws and regulations in force at the 
Effective Date, it is agreed that, if any future law, decree or regulation 
affects Contractor’s financial position, and in particular if the customs 
duties exceed […] percent during the term of the agreement, both Parties 
shall enter into negotiations, in good faith, in order to reach an equitable 
solution that maintains the economic equilibrium of this Agreement.
419
Adjustment (or adaptation) clauses produce effects more rapidly than 
renegotiation provisions, and are usually worded so as to enter into force 
without the parties being required to further discuss and agree upon new 
contractual clauses.  Instead, the simple notification from one party 
informing the other that a certain event has occurred or that a certain term or 
condition has been achieved is sufficient for the amendment of the agreement 
to come into force.  One particular type of adjustment clause is a ‘price 
escalation clause’ – which is used, inter alia, in the natural resources 
contracts (especially in the gas and petroleum industries) and which allows 
the automatic price increase based on production prices
420
or by reference to 
certain economic indicators applicable in the respective field (e.g., Crude Oil 
Price index).
When such re-negotiation or adjustment clauses are included in contracts 
entered into by investors involved in international disputes, arbitral tribunals 
                                                          
419
Clause quoted in P. Bernardini, The Renegotiation of Investment Contracts (ICSID Review 
Foreign Investment Law Journal, 1998), and in Rudolf Dolzer, Christoph Schreuer, supra note 4, 
p. 77.
420
William Fox, International commercial agreements: a primer on drafting, negotiating, and 
resolving disputes (4th revised edition, Kluwer Law International, 2009), p. 261.
147
generally take into account the parties’ possibility to amend the terms of the 
agreement if certain events occurred, or if a certain period of time has 
elapsed.  Such observance is also ultimately reflected in the calculation of 
future cash flows to be generated by the investment and, consequently, of the 
value of the investments and the amount of damages due to the investor.  For 
instance, in CMS v. Argentina
421
, TGN (the project company in which the 
claimant held a stake of 30%) had the right to calculate gas transportation 
tariffs in dollars and to adjust such tariffs every six months so as to reflect the 
inflation rate, in accordance with the United States Producer Price Index (US 
PPI).
422
  Further, TGN benefitted from the possibility of having the price of 
the tariffs reviewed every five years (during the ‘five-year tariffs review’), on 
the basis of two economic factors reflecting the efficiency and financial 
parameters of the gas transportation service (i.e., Factor X and Factor K).
423
  
However, after the commencement of the Argentinean crisis, TGN’s requests 
for the adjustment of tariffs were not endorsed by ENERGAS (the 
Argentinean regulatory body in the gas industry).
424
  After CMS commenced 
arbitration proceedings against Argentina (grounded, inter alia, on the 
denomination of the tariffs to dollars at a rate of one peso per dollar, far 
below the market rate of approximately 3.6 pesos per dollar), the arbitral 
tribunal took into account the adjustment mechanism applicable to 
transportation tariffs for the purposes of establishing the future cash flows 
which would have been generated by the investment during the remaining 
term of the license.  In the application of the DCF method to the facts of the 
case, the tribunal stated that:
457. Under the pesification scenario, Mr. Wood-Collins assumes that there 
will be no increase in tariffs for the whole duration of the License.  The 
Tribunal considers this hypothesis unrealistic.  It has received evidence 
that Argentina has already offered to TGN a 7% tariff increase, albeit 
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accompanied by some conditions that have been turned down by TGN.  
With the disappearance of the US PPI adjustment, it would be strange to 
say the least that TGN would be left in a situation where, as forecasted by 
Mr. Wood-Collins, its domestic sales revenue would remain completely 
flat for the next 22 years; under that scenario, TGN’s equity remains 
negative until 2023 (according to Mr. Wood-Collins’ report of May 22, 
2002) or until 2019 (according to his March 19, 2004, report).  Here again, 
it is difficult to believe that TGN would not have been able to convince 
ENERGAS that this was an unacceptable situation and that some increase 
in the tariff was required on the occasion of its Five Year Reviews.  The 
Tribunal has already indicated that, in its forecast, it has allocated a yearly 
increase of 1.5% in the tariff from 2008 to take account of Argentine 
inflation.  The Tribunal also concludes that, starting in 2008, a 5% increase 
on the occasion of each Five Year Review should be assumed […].
425
In order to be considered by arbitral tribunals for the purposes of determining 
future cash flows, the renegotiation or adjustment clauses relevant to the 
investor must include sufficient evidence so as to allow tribunals to 
accurately assess the amount of future cash flow and, thus, the overall value 
of investments.  When claimants fail to demonstrate the certainty of the cash 
flow that would have been generated as a result of the implementation of the 
adjustment clauses, tribunals may refuse to include such cash flows in the 
valuation of the investments.  Such refusal was issued in Autostopista 
Concesionada de Venezuela (‘Aucoven’) v. Venezuela, where the claimant, a 
subsidiary of a US company, concluded a concession agreement whereby it 
was under the obligation to design, construct, operate and maintain one of 
Venezuela’s highway systems
426
, and to build a viaduct over the Tacagua 
Gorge.
427
  The concession agreement was entered into for a thirty-year term, 
provided Aucoven’s exclusive right to collect tolls from the highway’s 
users
428
and also included an adjustment mechanism based on a so-called 
economic-financial plan, which provided a basis for correlating all the 
relevant economic and financial variables, in particular investment expenses 












  If the economic and financial data on which the concession 
agreement and the economic-financial plan changed, Aucoven was entitled to 
update and amend the economic-financial plan and, on such basis, Venezuela 
was supposed to restore the economic-financial equilibrium (‘EFE’) of the 
concession agreement.  However, after Venezuela rejected a toll increase 
requested by the Aucoven, the latter commenced arbitration at ICSID.  With 
respect to the adjustment of the contract price, the arbitral tribunal held that:
The Tribunal accepts that the Concession Agreement represents the cash 
flows which the parties anticipated for the event that no change occurred 
over the 30-year Concession period.  However, the Concession Agreement 
itself required updates of the EFP if an event listed in Clause 46 occurred.  
Such updates were intended to restore the EFE, but not to guarantee 
projected amounts of shareholder flows.
430
Even though the tribunal admitted the fact that the concession agreement 
would have been updated and amended during the 30-year contractual term, 
it considered that the assessment of the actual amount of the future cash 
flows was rather speculative in the case at hand (primarily because the 
adjustment clauses were not doubled to a satisfactory extent by the actual 
implementation of the project).  Consequently, although the tribunal granted 
Aucoven compensation for out-of-pocket losses and assets contributed to the 
concession, it did not take the cash flows into account for valuation purposes, 
and also did not award the claimant any amount for lost profits calculated on 
the basis of the DCF.
431
(iii) Business Plans and Forecasts
In order to assess the value of investments at the centre of arbitral disputes 
under the DCF, the information provided by the business plans and economic 
forecasts made or ordered by the investors themselves with respect to the 
investments can also be relied upon.  The tribunal in CMS v. Argentina






Ibid, chapter V (Relief).
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expressly stated that the internal business projections made by investors are 
suitable for the valuation of the investment at the centre of the dispute:
As far as the parties are concerned, Mr. Wood-Collins is the only expert to 
have estimated the value loss suffered by CMS on its TGN’s shares.  In 
doing so, he used the forecasted figures prepared by TGN for internal use 
in 2000, in the context of an unchanged regulatory environment.  […] The 
use of a company’s internal forecast prepared in the normal course of 
business is quite acceptable as a starting point in the valuation of a 
company.  The Tribunal sees no reason to reject it.
432
Furthermore, in ADC v. Hungary, the tribunal considered that the business 
plans prepared in relation to the affected investment constituted the best 
evidence of future cash flows to be generated by the investment:
The Tribunal disagrees since the 2002 Business Plan was approved by 
ATAA in a letter of December 11, 2001, a few days before the Decree was 
issued that led to the expropriation and after five drafts had been discussed 
between the Quota Shareholders.  The 2002 Business Plan, therefore, 
constitutes the best evidence before the Tribunal of the expectations of the 
parties at the time of expropriation for the expected stream of cash 
flows.
433
In this context, an important issue in relation to the assessment of future cash 
flows on the basis of business plans is the reliability and accuracy of such 
plans.  In order to be used for the purposes of establishing the value of an 
investment in arbitration proceedings, business plans must not be simple 
allegations of future developments of the business, but instead must be drawn 
by professionals and grounded on measurable and realistic information.  The 
simple assertions that the enterprise at the centre of a dispute will generate a 
certain profit and developed a strong client base do not suffice.  This was 
demonstrated in Azinian v. Mexico, where the tribunal considered that 
allegations made by a close business associate of the claimants
434
could not 
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be construed as satisfactory evidence regarding the business prospects of the 
enterprise subject to arbitration going forward:
During the hearings before the Arbitral Tribunal, the plan to use the initial 
concession to entice new participants was referred to on a number of 
occasions as “taking the show on the road.” In his oral testimony, 
Mr. Goldenstein explained that the Claimants’ anticipated US$ 20 million 
investment should have been understood as funded by Sunlaw Energy 
[…].  He did not explain how US$ 20 million could suffice to build a 200 
megawatt power generating plant.  More importantly, he could not point to 
any evidence that any Mexican authority had been appraised prior to 
signature of the Concession Contract that Sunlaw had lost interest in the 
project, with the result that it would no longer provide a source of 
funding.
435
Apart from the fact that simple allegations with respect to the investment’s 
future operations cannot be regarded as proper business plans, in other 
instances, even the business plans conducted properly, by professionals, have 
been questioned by arbitral tribunals.  Arbitral tribunals noted the fact that 
certain business plans may be over-optimistic and could reflect primarily the 
management’s wish to carry out a successful and profitable operation, instead 
of the actual possibility of the enterprise to obtain the envisaged cash-flows 
and profits.  This was the case in Waste Management v. Mexico, where the 
investor’s business plans were considered by the arbitral tribunal to be 
grounded on an over-optimistic assessment of the business case of the 
enterprise at the centre of the dispute.  The tribunal stated that:
[…] it is not the function of the international law of expropriation as 
reflected in [NAFTA] Article 1110 to eliminate the normal commercial 
risks of a foreign investor, or to place on Mexico the burden of 
compensating for the failure of a business plan which was, in the 
circumstances, founded on too narrow a client base and dependant for its 




The Republic points out that it is a well-established principle of 
international law that an investor cannot seek compensation from a State 
because of its own poor performance and weak business planning.  The 
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Republic further submits that international courts and tribunals have 
repeatedly emphasised that international investment law is not intended to 
protect investors from the normal commercial risk inherent in their 
business ventures and in the host country’s economic environment, 
including risk arising from an investor’s own conduct.
437
However, the practice of investment tribunals indicates that not all investors 
formulate over-optimistic business plans for their investments, but, on the 
contrary, certain economic forecasts made by the investors prove pragmatic 
and rather prudent.  In CME v. The Czech Republic, the calculations obtained 
by the valuation of the investment subject to arbitration on the basis of the 
market based approach (i.e., based on the price involved by a proposed 
acquisition of the investment by an independent third-party buyer, namely 
SBS) were verified through the application of the DCF method.  While the 
DCF analysis was grounded on the business plans made by CME in 1999, the 
assumptions on which the DCF analysis was based have been double-
checked, at their turn, against the actual developments of the events until the 
date of the award (i.e., 2003).  The tribunal found out that:
Dr. Copeland critically evaluated the reasonableness of each assumption 
contained in CME’s 1999 forecasts – probing their bases and testing them 
against the historical operations of CNTS, general economic expectations, 
publicly available information and his general business knowledge.  
Dr. Copeland and Monitor recognized in their analysis the conservative 
nature of CME’s approaches to its forecasts.  For example, where CME 
had forecasted Czech inflation rates of 8% to 7% from 1999 to 2005, as a 
purposefully conservative measure given by Czech Republic’s announced 
program to reduce inflation to 4% to 5%, Monitor concluded that these 
projections in particular would have been too conservative by August 
1999, by which time it was clear that inflation would be far lower (it ended 
up at 2.1% for 1999 and 3.9% for 2000).  In other instances, Dr. Copeland 
either recognized that the projections were conservative but adopted them, 
as in the case of ad discounts and acquired programming expenditures, or 
attached further explicitly conservative modifications to the forecasts to 
increase his confidence that they could be viewed as entirely reliable 
[…].
438
To conclude, in order to be relevant and reliable for the purposes of 
establishing the amount of prospective cash flow to be generated by an 




CME v. The Czech Republic, Final Award of 14 March 2003, para. 163.
153
investment involved in investment arbitration, the business plans and 
forecasts made by investors must also reflect a balanced and realistic 
approach towards the envisaged economic development of the investment.
439
(iv) Economic and Political Conditions from the Host Country
When assessing the value of the future cash flows to be generated by 
investments at the centre of a dispute, arbitral tribunals must also consider the 
more general economic and political circumstances in which the investments 
are developing and carrying out their businesses.  Such general economic and 
political circumstances impact the level of cash flow to be produced by 
investments, and therefore influence the overall value of investments subject 
to valuation in investment arbitration proceedings.  Consequently, the 
accurate assessment of future cash flows must take into account the political 
stability and economic environment of the host country, the investment’s 
perception by the targeted clients, the market position and share of the 
investment’s competitors, as well as other economic factors.
In some instances, arbitral tribunals consider that the general political 
circumstances from the country where the investment is located constitute a 
factor which can considerably reduce the prospects of the respective 
business, and thus the stream of cash flow, due to their negative impact on 
the business environment of the respective state.  In CBS v. Iran, the tribunal 
noted that the Iranian government’s policy against certain Western cultural 
aspects, including music, would have seriously impaired the operations 
carried out by CBS even if there would have been no other interference with 
CBS’s business in Iran.  The tribunal stated that:
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the Claimant’s valuations also underestimate the adverse effects of the 
Islamic Revolution on the music market, and thus on the CBS Iranian 
Companies’ future business.  In particular, in view of the policy of the new 
Iranian Government against music, especially Western music, which 
constituted a substantial part of the CBS Iranian Companies’ field of 
operation, the expectations for these Companies were greatly 
diminished.
440
Comparable situations were also encountered in other cases brought before 
the Iran-US Claims Tribunals, such as Thomas Earl Payne v. Iran
441
and Sola 
Tiles Inc. v. Iran.  In Sola Tiles Inc. v. Iran, the claimant’s business was 
based on the trade of luxury products, whose market would have been 
anyway negatively affected by the Iranian revolution.  As a result, the 
tribunal concluded that the value to be attributed to the future benefits which 
would have been generated by the investment would have decreased even if 
the business at the centre of the dispute would not have been expropriated by 
Iran.  The tribunal held that:
63. Simat’s trade consisted largely of selling specialised luxury tiles, the 
market for which depended in large measure on the continued construction 
of luxury houses and apartments.  The question presents itself – though 
neither party offered evidence on this point – whether Simat could have 
expected to continue importing large quantities of tiles without 
experiencing problems.  […]
64. The impact of such development on the value of goodwill element of 
Simat’s business by the time of expropriation in 1979 must have been 
dramatic.  Given the picture that emerges, Simat’s prospects of continuing 
active trading after the Revolution were not, in view of the Tribunal, such 
as to justify treating Simat as a going concern so as to assign any value to 
goodwill.
442
In the above-mentioned cases, tribunals concluded that, given the 
unfavourable political and economic circumstances from the host country, 
the prospective cash flows which would have been generated by the 
enterprises in the foreseeable future would have been seriously diminished 
(i.e., in CBS v. Iran and Thomas Earl Payne v. Iran), or would even become 
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extinct (i.e., in Sola Tiles Inc. v. Iran).  The calculation of the future cash 
flows took into account the relevant circumstances from the host country 
where the enterprises in dispute were carrying out activities, and as a result 
the level of cash flows which would have been obtained was reduced, thus 
allowing the outcome of the valuation to consider the actual events impacting 
the economic life of the investment subject to arbitration.
In addition to the above, the process of considering the economic and 
political circumstances of the host country in the valuation process is also 
correlated with the risks referred to under section 4.1.2.3.(i) below.
4.1.2.3 Discounting Mechanisms and Discount Rates
Under the DCF method, the future income to be generated by an investment are 
converted to present value by employing a discounting mechanism, i.e., by applying a 
discount rate to the estimated amounts of future cash flows to be produced by an 
investment.  Thus, the accuracy of discount rates used in investment arbitration 
proceedings and accepted by arbitral tribunals are essential to the proper assessment of 
an investment’s value under the discounted cash flow method, and, consequently, of the 
amount of damages payable to a foreign investor.  This is noted, inter alia, by the 
arbitral tribunal in Telsim v. Kazakhstan, which stated that:
It is well known that DCF values are to a greater or lesser extent sensitive to the 
validity of the data on which they are based, such as the inflation rate, the 
discount rate, the assumptions underlying the predicted cash flows.
443
The IVS 2013 define the discount rate as ‘a rate of return used to convert a future 
monetary sum or cash flow into present value.’
444
  Also, the IVS 2007 explain that the 
discount rate ‘should reflect the opportunity cost of capital, i.e., the rate of return the 
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capital can earn if put to other uses having similar risk.’
445
  The discount rates are 
therefore closely linked to the risks that may impact a company’s operations.  This 
aspect is reflected in the World Bank Guidelines for the Treatment of Foreign 
Investments, which state that a ‘discount rate may be measured by examining the rate of 
return available in the same market on alternative investments of comparable risk on the 
basis of their present value’.
446
  Also, valuation experts point out the direct relationship 
between the discount rate and the risks that may affect the investment:
The discount rate is the expected total rate of return the investor requires to 
commit funds to the particular investment.  It is market-driven in that it 
represents the expected rates of return available in the market on other 
investments that are comparable in terms of risk.
447
The next sections will analyse risk and its influence on the discount rate, and the 
instruments used to reflect risk in DCF valuations.
(i) Risk and its Influence on the Discount Rates
The concept of risk ‘may be understood either as a performance variance or 
just as the likelihood of a negative outcome that reduces the initially expected 
return’.
448
  As noted by legal authors
449
, in the context of valuation of 
income-generating investments at the centre of arbitration proceedings, risk 
may also be defined as ‘the degree of uncertainty as to the realization of the 
expected future return’.
450
  In the literature regarding the risks associated 
with investing in foreign countries, the two most frequently used terms are 
‘country risk’ and ‘political risk’.  Also, the terms ‘cross-border risk’ and 
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‘sovereign risk’ may be encountered.
451
  The term of ‘country risk’ became 
more used in comparison with the older term of ‘political risk’ during the 
1970s, due to the fact that the term ‘country risk’ has a wider meaning, which 
covers all types of risks related to operating in a certain country, while the 
term ‘political risk’ refers only to the risks of a political nature.
Political risk indicates the ‘probability of occurrence of political events that 
will change the prospects for profitability of a given investment’.
452
  Political 
risk usually takes the form of governmental actions or inactions which result 
in the interference, confiscation or destruction, by the host state, of all or part 
of an investor’s rights over its investment.
453
  On the other hand, country risk 
does not relate only to events of a political-related nature, but refers to a 
broader spectrum of risks which may occur in a certain country, including 
socio-political risk (e.g., democratic or non-democratic change in the 
government, amendments of the legal and regulatory framework, changes in 
the policy of the local authorities, social unrest affecting foreign investments 
etc.), economic risk (e.g., macro-economic and microeconomic risks specific 
to the host country where the investment is located) and even natural risk 
(e.g., floods, earthquakes, volcanic eruptions or other natural disasters).
454
Arbitral tribunals point out that country risk must be taken into account when 
establishing the discount rate on the occasion of a DCF valuation of an 
investment at the centre of an arbitral dispute.  For instance, the arbitral 
tribunal in Siemens v. Argentina expressly stated that the discount rate should 
be established so as to take into account, apart from the cost of capital 
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required by the investment (or, as formulated by the tribunal, the ‘cost of 
money’), the country and business risks:
The discount rate to be applied to the estimated profits should reflect the 
cost of money and the country and business risks.  According to Siemens’ 
own expert, this should be a rate within a range of 11% and 15%.  
Mr. Lemar himself has offered a calculation using a rate in the middle of 
such range – 13%.  The Tribunal considers this rate appropriate taking into 
account the country and business circumstances of the operation and the 
cost of funds.
455
The interconnection between the country risk and the discount rate was 
subsequently expounded upon by the arbitral award in NG. v. Argentina.  The 
tribunal considered that the special circumstances and country risk triggered 
by the Argentinean crisis of 2001-2002 needed to be reflected in the discount 
rate to be applied in the valuation of the investment at the centre of the 
dispute, and decided as follows:
282. Crucial to these calculations, of course, is the development and use of 
an appropriate discount rate. This process is complex and is the subject of 
a great deal of theoretical debate in the professions of economics and 
finance as reflected in the experts’ reports and comments on the record in 
these proceedings.  The situation is complicated further, in this case, by the 
Argentine economic crisis of 2001-2002.  Clearly, neither party could have 
anticipated the precise features of such a crisis, but no serious effort at 
valuation/compensation can ignore its potential impact on the business of 
Transener.
456
Nevertheless, not only the general factors pertaining to country risk are 
considered when determining the value of an investment during arbitration 
proceedings, but also the risks affecting each particular investment are taken 
into account.  From this standpoint, the risks which may affect foreign 
investments have been categorized as systematic and unsystematic (the latter 
also known as subjective or specific) risk.
457
  Systematic risk refers to those 
types of risks which may equally affect all the similar enterprises or 
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investments acting in a certain industry or field of activity 
(e.g., environmental factors, industry factors, macroeconomic aspects etc.
458
), 
independent of specific features of each enterprise or investment.  Therefore, 
country risk may be considered a type of systematic risk, as it has the 
capacity to generally affect all the investments within an industry or within a 
specific territory.  However, systematic risk and country risk are not 
identical: systematic risk (such as the risk affecting, by way of example, all 
economic operators in the banking or natural gas fields, throughout the 
European Union), may be trans-national, while the country risk is limited to a 
certain country.  Unlike systematic risk, the unsystematic risks regard the risk 
factors which are specific to a certain investment or company (e.g., shifting 
buyer preferences, dependence of key suppliers, lack of liquid funds, barriers 
to market entry, excessive debt, unfavourable contractual obligations etc.).
459
While systematic risks may be easier to recognize by arbitral tribunals, the 
unsystematic risks are usually more difficult to identify, as such process 
requires in-depth knowledge of the features of the investment subject to 
arbitration, the industry in which the investment operates, the commercial 
contracts concluded by the investment, the work force employed to operate 
the investment etc.  The arbitral tribunal in Himpurna California v. PLN
detected certain unsystematic (or specific) risks that could have affected the 
enterprise at the centre of the dispute, and stated that:
The Arbitral Tribunal considers that the claimant’s purported perception of 
the ECS, no matter how correct in a literal sense, is too good to be true; 
this is indeed one of the reasons the 3% risk component of the 8.5% 
discount rate seems absurd.  Indeed, in a different context (i.e., when 
explaining the need for irreversible purchase commitments to serve as 
security for financing) the claimant itself has stated that there were 
significant risks: steam field risk, including futile frilling and reservoir 
damage; construction and operation risks including shortages or increases 
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in the price of equipment, materials and labour, delays in delivery of 
equipment and material, labour disputes, adverse weather conditions, and 
unforeseen engineering, design, environmental, or geological problems.
460
In light of the above, in order to accurately determine the value of an 
investment at the centre of a dispute and, thus, the compensation payable to 
an affected investor, arbitrators must take into account both systematic risks 
and the specific risks that may come into play.  This principle was 
implemented in LG&E v. Argentina, where the tribunal noted that, in 
addition to the country risk which was transposed in the valuation of the 
investment subject to arbitration by way of a ‘country risk premium’, LG&E 
was also affected by a specific risk, namely the one deriving from the tariff 
regime applicable to LG&E.  The tribunal considered that the country risk 
did not absorb the specific tariff-related risk.  Thus, in order to ensure the 
accurate assessment of the value of the investment value and compensation 
of the claimants, the tribunal compounded into the final award both the 
country risk and the specific risk related to the tariff regime.  In its award, the 
tribunal stated that:
The Tribunal makes a final remark with respect to the allegations on the 
impact of the country risk premium on compensation.  Although this 
premium was included in the calculation of tariffs, it does not excuse 
Argentina for the abrogation of the tariff regime.  The tariff regime was an 
essential feature for enticing foreign investors to invest in the gas industry 
and an express commitment of the Argentine Government.  The tariff 
regime offered additional conditions than those covered by the country risk 
premium.  […]
461
In view of the foregoing, the Tribunal has decided to adopt a method of 
calculation that accounts for the principles stated by the Tribunal and at the 
same time assures that the Claimants are “fully” compensated for the 
damage incurred as a result of Argentina’s wrongful acts.
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(ii) Instruments Used to Reflect Risk in the Discount Rate
Because several risk factors which can directly impact the future cash flows 
to be generated by investments (as detailed above),
463
risk is reflected into 
income based valuations through the concept of ‘cost of capital’
464
to be 
incurred by an investment.  Cost of capital is regarded as the price of risks 
taken when making funds available to an investment, and reflects the 
minimum return that investors expect to earn from investing in a company.
465
  
As explained by economists L. Kruschwith and A. Loeffer,
466
the cost of 
capital can be regarded as an indicator of the discount rate to be applied for 
future cash flows to be generated by an investment.  This idea appears to be 
grounded on previous statements of S. Brealey and S. Myers, who speak of 
the cost of capital as the ‘figures with which cash flows are to be 
discounted’.
467
The risks and costs of capital applicable to investments are transposed in the 
discount rate applicable under the income based approach to the cash flows 
to be generated by an investment through the application of two main 
instruments: (i) the ‘weighted average cost of capital’ (‘WACC’), and (ii) the 
‘build-up’ procedures – which are detailed below.
(a) The Weighted Average Cost of Capital
The setting-up and operation of investments are financed through debt (bank 
loans, credit lines etc.) and/or equity.  The cost of using funds for the 
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purposes of financing investments can be transposed in interest rates which 
reflect the cost of money (or capital).
468
  In this context, the weighted average 
cost of capital refers to a method of calculating an investment's cost of capital 
in which each category of capital sources (debt and equity) is proportionately 
weighted.
469
  The WACC also refers to the ‘average cost of each dollar of 





Pursuant to the financial doctrine
472
, the calculation of WACC implies: 
(i) establishing all the sources of capital used by the enterprise (equity, debt, 
preferred stock etc.); (ii) assessing the total value of the capital (by 
computing the value of all capital sources); (iii) assigning weight to each 
source of capital (i.e., ascertaining the proportion of each source of capital in 
the capital structure, usually by diving the value of each source to the total 
value of capital); (iv) determining the costs of all sources of capital, by 
reference to the market value of the capital sources at the valuation date; and 
(v) adding all the weighted costs of the sources of capital in order to arrive at 
the WACC.
473
A hypothetical example of how the WACC is computed is presented by 
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475
The WACC rate established as per the above algorithm may also be used as a 
discount rate under the income based approach used in investment arbitration 
proceedings.
The practice of investment tribunals recognises the implementation of the 
DCF method whereby the discount rate is established by reference to the 
weighted average cost of capital borne by the investment.  The use of 
discount rate equal to the WACC was endorsed as a matter of principle by 
the arbitral tribunal in CMS v. Argentina, which stated that:
There are two recognised ways of computing the value of a firm and its 
securities on a DCF basis.  One can start computations with the cash flows 
to the firm before interest and debt repayments, discount such flows at the 
weighted average cost of capital (the “WACC”) and add the discounted 
cash flows to the firm to establish its value; then, the value of debt is 
subtracted and the residual value is the value of equity.  [...]  The Tribunal 
has been advised that, by and large, analysts have tended to favour the first 
method.
476




CMS Energy Corporation v. Argentina, Award of 12 May 2005, para. 430. While accepting in 
principle the applicability of the WACC procedure, the tribunal decided to apply another method 
for the purposed of establishing the value of the investment under the DCF, relying on the 
discounts made on the basis of the costs of equity (para. 430 and para. 433).
164
Also, in CME v. the Czech Republic, the tribunal applied a discount rate 
reflecting WACC applicable to the claimant’s investment in order to assess 
the overall value of the enterprise at the centre of the dispute:
160. Three factors establish a DCF valuation: (i) the company’s projected 
future operating cash flows (that is, cash receipts minus cash payments, 
such as debt service), estimated for each year over a finite forecast period; 
(ii) the “continuing value” of the company based on expected cash flows 
growing at a constant rate after the forecast period; and (iii) a discount rate, 
applied to each of the projected future cash flows, which determines the 
present value of those future cash flows.  The discount rate is based on a 
company’s weighted average cost of capital. [...]
164. To these revenue and expense numbers, and to the resulting 
conclusions about continuing value of CNTS after the forecast period, 
Dr. Copeland applied a discount rate based on weighted average cost of 
capital in accordance with conventional valuation practice.  This 
calculation is necessary to determine the current value of a stream of cash 
flows extending into the future. [...]
477
In spite of the above examples which clearly endorse the WACC as a primary 
indicator of the discount rates to be applied under the DCF method,
478
investment arbitration tribunals appears not to focus on WACC analysis, as 
in most cases tribunals tend to simply apply the discount rates proposed by 
the experts appointed by the parties or by the tribunal, without analysing in 
detail the calculations on which the discount rates are based upon.
(b) The ‘Build-up’ Procedure
The ‘build-up’ procedure
479
or the ‘build-up method’
480
for establishing a 
discount rate for the DCF valuation derives its name ‘from the process of 
building up the individual layers of risk associated with investing’
481
in the 
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business subject to valuation.  The build-up method ‘attempts to build up a 
discount rate by first identifying the return on a risk-free investment, then 
adding a premium’
482
for each risk associated with the investment subject to 
valuation. 
The risk-free rate may be, for instance, the 20-year U.S.A. Treasury bond 
rate
483
(which would represent the investor’s alternative involving no risk for 
its capital
484
).  To the risk-free rate premiums are added, so as to reflect the 
risks identified in relation to the investment, pursuant to the following 
formula:
Discount rate = Risk-free rate + Equity risk premium + Size Premium + 
Industry risk premium + Company-specific risk premium.
485
The ‘equity risk premium’ reflects the risk of investing in large, publicly 
traded enterprises (being generally recognised that equity investments expose
the investors to additional risk when compared to risk-free instruments).
486
  
The discount rates applied to equity investments must therefore include an 
additional component, expressed in percentages, which transposes such 
additional risk in the valuation exercise.
487
  The values of equity risk 
premiums applicable in different countries are usually provided by 
specialised companies (for instance, for US markets, the information on 





The ‘size premium’ reflects the risk associated with investing in smaller 
companies (when compared to investing in larger, well established 
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  Extensive studies demonstrate that smaller companies tend to 
be subject to higher risks than larger companies, and, thus, to bear a higher 
cost of capital.
491
  While size premium must also be calculated by reference 
to the economic conditions of the market where the enterprise subject to 
valuation is incorporated and operates, the precise values of size premiums 
applicable to companies set-up in certain countries may not be easily 
identifiable because of insufficient information or precedents.  In such cases, 
one possibility that the courts have accepted would be to adjust the size 
premiums adopted for the valuation of companies in established and mature 
markets (such as the US or UK) to the specific circumstances of each case.  
This matter was referred to in the practice of US courts, where it was stated 
that:
The general weight of the scholarship, in summary, seems to be that the 
small-size premium might well apply in the same way as in the U.S. in 
more highly developed foreign markets, and would not apply to the same 
extent, or at all, in newly developing markets.
492
The ‘industry risk premium’ represents the increment or decrement to be 
included in a DCF rate for the purposes of reflecting the risk of investing in 
an enterprise which operates in a particular industry, and is based on the 
observation that certain industries can be more or less risky than the market 
as a whole.
493
  This component of the discount rate is not always self-
standing, as it may also be included in the company-specific risk premium.
The ‘company specific risk premium’ refers to the unique or unsystematic 
risks which may affect the value of specific businesses subject to valuation, 
in relation to the profile(s) of the client base, cost and method used to procure 
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clients, opportunities for additional income, dependence on key personnel 
etc.
494
The discount rates to be applied in the context of DCF valuations of 
investments at the centre of arbitral disputes may be obtained by aggregating, 
through the build-up procedure, the risk-free rate and all or part of the 
premiums referred to above (depending which of such premiums may be 
applicable), to which the inflation rate may also be added.
495
  In the practice 
of arbitral tribunals, this procedure was applied, among others,
496
in CMS 
Energy Corporation v. Argentina.  In this case, it was even clearer how the 
different risk premiums were aggregated by the valuation expert involved for 
the purposes of determining the discount rate applicable to the investment 
subject to arbitration:
453. Under the second scenario, the tribunal estimates that the proposed 
discount rate of 13.45% should be increased to 14.5%.
454. To arrive at the first figure, Mr. Wood-Collins used a “risk-free” rate 
of 5.94%, a country-risk premium of 5.21% based on the country-risk 
premium of TGN’s debt over the US Treasury rate and a 2.296% equity 
risk premium (market equity risk premium of 5.6% multiplied by TGN’s 
beta factor of 0.41).  It appears that Mr. Wood-Collins has in fact equated 
the country risk premium on equity and the country risk premium on 
TGN’s debt.  While it is true that the risk borne by shareholders is also 
borne by debt-holders, it is still well recognized that shareholders bear a 
significantly larger risk, because their claims are residual.  Mr. Wood-
Collins argues that ENERGAS in its 1997 tariff review had settled on a 
cost of equity very close to the one computed by him.  It is quite 
understandable that, in setting the equity country risk, a State regulatory 
agency would adopt a conservative approach; first of all, such an agency 
would wish to protect a positive image of that country as a foreign 
investment venue and, secondly, the higher the cost of equity it would set, 
the higher the tariff would be.  [...]
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455. The Tribunal is of the view that, taking into account the historical 
evidence on the economic and political performance of Argentina and the 
above facts, the cost of the equity investment made by the Claimant should 
be increased from 13.45% to 14.5%.
497
As demonstrated by the case referred to above, build-up procedures have 
been successfully applied in DCF valuations implemented in investment 
arbitration.  At the same time, the above demonstrates that there is a direct 
proportionality between discount rates applied in such DCF valuations and 
risk factors identified by tribunals – i.e., the higher the risk and the more risk 
factors affecting an investment, the higher the discount rate applied to the 
respective investment for valuation purposes.
(iii) Examples of Discount Rates Applied by Arbitral Tribunals
In most cases, private investors acting as claimants in investment arbitration 
proceedings aim to demonstrate that the discount rates to be adopted by 
tribunals for the purposes of establishing the value of their investments under 
DCF valuations should be as low as possible (and, consequently, that the 
future cash flows to be generated by the investments should be reduced as 
little as possible in order to obtain the highest possible value of their 
investments, and, consequently, of damages).  On the other hand, the host 
states acting as respondents try to argue that the discount rates should be as 
high as possible, so as to lead to minimum values for the investments subject 
to valuation.  This was the case, among others,
498
in Enron v. Argentina, 
where the parties’ experts adopted different values of premiums used for the 
calculation of the investment’s WACC, and thus dissimilar discount rates.  
The ICSID tribunal decided the following:
411. The experts also disagreed about the appropriate WACC that should 
be applied in this case.  While LECG has used a WACC of 12.24% for 
December 31, 2001, GSCSA has discussed a WACC of 14.86%.  The 
Tribunal’s expert considers it is appropriate to use a higher premium for 
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risk than those used by LECG and proposes a 12.6% WACC, based on the 
WACC considered by ENARGAS for RQT II (10.4%) plus an adjustment 
for inflation.
412. The Tribunal finds that the ENARGAS figure constitutes an objective 
and realistic calculation since it would have been the actual cost of capital 
applied by the regulator in the calculation of tariffs if the RQT II had not 
been aborted.  While [...] ENARGAS did not reach a final determination 
on this matter, the figures discussed at the time reflected the options 
available and its most likely outcome.  The adjustment for inflation is 
necessary to make it consistent with the nominal values used by LECG.
413. In light of these considerations the Tribunal considers that the figure
proposed by the Tribunal’s expert is reasonable and should also be retained 
for the calculation of compensation.
499
Given the claimants’ tendency to argue the application of very low discount 
rates, doubled by the respondents’ tendency to advocate very high discount 
rates (as referred to above), in the practice of arbitral tribunals the values of 
discount rates actually applied have registered significant variations.  
Discount rates varied from rates of only a few percentages, to discount rates 
exceeding a quarter of the value of the prospective cash flows to be generated 
by the investments at the centre of the dispute.
One of the smallest discount rates adopted by arbitral tribunals was applied in 
Phillips Petroleum Co Iran v. Iran, where the tribunal endorsed a discount 
rate of 4.5% proposed by the claimant’s expert:
[…] Professor Myers derived, as a starting point, a benchmark rate of 6 
percent.  Next, he found that the relative asset risk of a sample of large oil 
companies that he examined was lower, and he calculated the real 
weighted average cost of capital for these companies at 4.5 percent.  Based 
on his belief that Phillip’s rights to production from the Rostam and 
Rakhsh fields were relatively low-risk assets, no riskier than oil company 
assets in general, he concluded that 4,5 percent was also the appropriate 
discount rate to be applied in this Case.
500
On the other hand, one of the largest discount rates applied by arbitral 
tribunals was the one from Starret Housing Corp. v. Iran, where a discount 
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rate of 28% was accepted.  In this case, the tribunal has not extensively 
scrutinized how the valuation expert reached such discount rate, but instead 
preferred to simply rely on the expert’s calculations:
The tribunal finds that this is a matter involving complex aspects of 
valuation.  […] [T]he Tribunal adopts the 28 percent discount rate 
proposed by the Expert, since this is within his area of expertise and 
sufficient reasons have not been shown that his opinion is contrary to the 
evidence in the record or to generally recognized valuation practices.
501
Also, there have been cases when the parties and their experts have agreed 
upon the discount rate to be applied.  For instance, in CME v. the Czech 
Republic, the parties agreed that the DCF method was the appropriate 
instrument for establishing the compensation payable to the foreign investor, 
and that the discount rate applicable for the DCF valuation was of 10.83%.  
The ICSID tribunal held that:
The Respondent submitted a discounted cash flow valuation of CNTS 
prepared by Rothschild (CNTS valuation report July 1, 2002), which 
arrived at the estimate that the net present value of CNTS cash flows at 
August 5, 1999 is USD 320 million to USD 350 million, based on a central 
DCF value of USD 335 million.  Both parties agreed that the DCF method 
is the appropriate methodology […].  According to Rothschild, DCF is the 
only reliable methodology in this case.  The experts agreed on the same 
discount rate of 10.83%.  Monitor based its analysis on the forecasts 
prepared by CNTS to 2005 and prepared its own forecast from 2006 to 
2008.
502
Although selecting the accurate discount rate is crucial to establishing an 
investment’s value under the DCF method, sometimes the process of 
choosing or accepting an appropriate discount rate is left mainly to the 
tribunals’ discretion.
503
  As M. Kantor points out, arbitral tribunals and courts 
‘have not developed a single approach to determining the appropriate 
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  Consequently, it appears that it is not very uncommon for 
arbitrators to rely mainly on their practical previous experience and common 
sense when selecting discount rates, instead of applying economic 
calculations.
505
4.1.2.4 The Investments’ ‘Terminal Value’ or ‘Continuing Value’
The ‘terminal value’ of an investment subject to DCF valuation is the expected value of 
the respective investment at the end of the terminal year of the valuation (i.e., at the end 
of the projection period used to estimate future cash flows).
506
  Two main ideas support 
the implementation of the concept of ‘terminal value’ in income based valuations 
pursuant to the DCF method.  Firstly, it would be impossible for a DCF valuation to 
foresee and calculate future incomes which may be obtained by the investment subject to 
valuation during an unlimited period of time in the future.  Thus, the DCF valuation 
period must be limited to a particular duration (called the ‘projection period’, which is 
usually of five (5) to ten (10) years) in relation to which there is sufficient information 
that would render possible an accurate calculation of future cash flows (i.e., until the end 
of the terminal year).  However, even at the end of the projection period, the investment 
would normally still exist, hold assets and carry on activities – and would thus continue 
to generate cash flow and to have a certain value.  In order to assess the value of all 
future cash flows to be produced by an investment (and, consequently, the investment’s 
overall value) beyond the terminal year
507
of the projection period, the concept of 
‘terminal value’ was introduced.
508
  Secondly, it was observed that many investments 
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experience periods of rapid growth (usually shortly after their setting-up), followed by 
periods of slower, more stable growth which occurs once the market becomes saturated 
(this was the case of companies acting, for instance, in the communications or IT 
industries).
509
  From this standpoint, cash flows to be generated by the investment during 
the periods of rapid growth (and, hence, the investment’s value during this period) must 
be calculated differently from the investment’s value from the slower period of growth.  
The investment’s total value during the slower period of growth is determined by 
reference to the terminal value (which is also known as the horizon or continuing growth 
value).
510
The terminal value ‘may be viewed as the hypothetical sale price of the business in the 
future based on a perpetual level of cash flow’,
511
calculated immediately following the 
terminal year
512
used for valuation purposes.
513
  Because such moment in time is 
subsequent to the valuation date, the terminal value must also be discounted back to the 
present value in order for the equivalent of the terminal value as of the valuation date to 
be calculated.
514
The concept of terminal value has been addressed in some instances in the practice of 
investment arbitral tribunals.  In CME v. The Czech Republic, the tribunal explained the 
application of the DCF methodology by reference to two separate phases: (i) a ten-year 
forecast period, in relation to which the projected cash flows were calculated; and (ii) the 
period following the forecast period, in relation to which the terminal value was 
assessed.  The tribunal stated that:
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Both experts applied the same methodology in dividing the valuation procedure 
in two parts: (i) in the first part of the “Forecast Period”, for which explicit 
forecast are prepared for each period year by year, which was taken for a ten 
years’ period from 1999 to 2008 and (ii) for the period thereafter in perpetuity 
for which period an estimation of the value of the business at the end of the 
Forecast Period was made (the “terminal value” or “continuing value”) which 
takes account of the future prospects at the time.  For the Forecast Period 
Monitor relied on the cash flow projections of the CNTS management available 
until 2005.  Thereafter, Monitor made its own extrapolation for the next three 
years until 2008, assuming a stable CNTS TV ad market share of 60% and a 
stable net CNTS ad revenue gross rate of 8.7% (which followed the market 
growth rate of the gross Czech TV ad market).
515
Although the same valuation method was used by the valuation experts appointed by all 
parties (i.e., the DCF method), the results of the valuation exercise with respect to the 
terminal value attributable to the investment at the centre of the dispute varied 
significantly: while the claimant’s expert, Monitor Group (through Dr. Thomas 
Copeland) calculated the terminal value at USD 313 million (while the total enterprise 
value was estimated at USD 545 million), the respondent’s valuation experts – NM 
Rothschild – reached a terminal value of USD 168 million (while the total enterprise 
value was estimated at USD 335 million).
516
  Thus, the terminal value was a major 
component of the enterprise value (i.e., the terminal value represented 50% of the 
enterprise value in case of the Rotschild valuation, and 57% in case of the Monitor 
valuation).
The above example underlines the importance of the terminal value in the total 
investment value assessed under the DCF method, as terminal value bears a considerable 
weight within the total value of the investment subject to valuation.
517
  The proportion of 
the terminal value in the total value established pursuant to the DCF method depends on 
the duration of the forecast period used to determine the cash flows to be generated by 
the investment during the projection period ending with the terminal year: the higher the 
number of years used to forecast the future cash flows to be generated by the investment 
during the projection period, the higher the amount of such estimated cash flows, and 
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therefore the larger the percentage pertaining to future cash flows in the overall value of 
the investment subject to DCF valuation, to the detriment of the terminal value.  
Conversely, if the cash flows are calculated by reference to a shorter forecast period 
(e.g., five years instead of ten), the terminal value can gain a more important proportion 
of the total value of the investment subject to valuation.
4.1.3 Field of Application of the DCF Method: Going Concern Investments 
and Other Specific Cases
The DCF method is applied, in investment arbitration, primarily for the assessment of 
the value of investments qualifying as going concerns, and in subsidiary to other specific 
cases (i.e., to investments in financial difficulties), as detailed below.
4.1.3.1 Application of the DCF Method in case of Going Concern Investments
4.1.3.1.1. Framework
Pursuant to the World Bank Guidelines, the DCF method may be applied in investment 
arbitration if the investment subject to valuation is a going concern.  The World Bank 
Guidelines expressly state that ‘without implying the exclusive validity of a single 
standard for the fairness by which compensation is to be determined and as an 
illustration of the reasonable determination by a State of the market value of the 
investment […], such determination will be deemed reasonable if conducted as follows: 
(i) for a going concern with a proven record of profitability, on the basis of the 
discounted cash flow value […]’.
518
The UNCC documents also point out that the DCF method may be used in order to 
assess the value of going concerns.  A Decision taken by UNCC’s Governing Council in 
1992 indicates that ‘for the valuation of income-producing properties there are several 
alternative concepts.  One is to measure by reference to costs, which leads to the 
determination of book value.  Another is to determine the value of the property as a 
going concern.  This is often done by reference to the market value of similar properties.  
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Where such market value cannot be ascertained, the economic or current value of that 
asset can be ascertained by the discounted cash flow (DCF) method or by the 
price/earnings (P/E) method.’
519
The application of the DCF method for the valuation of going concerns is also endorsed 
by IVS, which state, on one hand, that the DCF method may be used for the valuation of 
‘operating properties’,
520
while, on the other hand, they define the ‘going concern’ as ‘a 
business enterprise that is expected to continue operations for the foreseeable future’.
521
  
On the basis of the above, the investment arbitration doctrine admits that the IVS also 
support the application of the DCF method to going concerns.
522
In order to examine the types of investments and scenarios in relation to which the DCF 
method may be applied, the sub-sections below analyse the concept of ‘going concern’ 
and its main features.
4.1.3.1.2. The Concept of ‘Going Concern’
Under the World Bank Guidelines, the concept of ‘going concern’ refers to ‘an 
enterprise consisting of income-producing assets which has been in operation for a 
sufficient period of time to generate the data required for the calculation of future 
income and which could have been expected with reasonable certainty, if the taking had 
not occurred, to continue producing legitimate income over the course of its economic 
life in the general circumstances following the taking by the State.’
523
The definition provided by the World Bank Guidelines includes the criteria which must 
be fulfilled by an enterprise or investment in order to be qualified as a going concern, 
namely (i) the enterprise must have a track record (materialised in a life history covering 
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a sufficient period of time); and (ii) the investment must be expected, with satisfactory 
confidence, to continue to produce legitimate income in the future.  The above definition 
does not include an express reference to the enterprise’s access to financial sources.  
However, this criterion is self-implied, as the setting-up of an (ongoing) enterprise 
implies from the outset the involvement of certain capital and operational expenditures, 
and the involvement of internal or external sources of funding.
As opposed to the World Bank Guidelines, the documents regulating the organization 
and functioning of the United Nations Compensation Commission do not include a 
definition of a ‘going concern’.  However, the concept of ‘going concern’ was briefly 
referred to within a decision of the Governing Council of the United Nations 
Compensation Commission, which, in a concise manner, stated that: ‘the business 
affected was a going concern, i.e. it had the capacity to continue to operate and generate 
income in the future’.
524
In addition to the World Bank Guidelines and the decision of the Governing Council of 
the United Nations Compensation Commission, which have primarily a legal character, 
other sources of an economic nature explain the concept of ‘going concern’.  Among 
such sources, the International Standards on Auditing issued by the International 
Auditing and Assurance Standards Board (IAASB) state that, ‘under the going concern 
assumption, an entity is viewed as continuing in business for the foreseeable future.  […]  
When the use of the going concern assumption is appropriate, assets and liabilities are 
recorded on the basis that the entity will be able to realize its assets and discharge its 
liabilities in the normal course of business.’
525
The IAASB refers to justified prospects of the business continuing its existence for the 
future, and also states that ‘[...] when there is a history of profitable operations and a 
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ready access to financial resources, management may make its assessment [regarding 
the qualification as a going concern] without detailed analysis.’
526
  In other words, 
should a business have (i) a history of profitable operations; and (ii) an access to 
financial resources, this would entail the presumption that the respective business is a 
going concern (although such presumption can be over-turned).
Unlike the World Bank Guidelines, the IAASB documents do not stress the importance 
of past operations for the qualification of an entity as a going concern.  Beside the 
IAASB documents, this view is also reflected in the Auditing Standards accepted by 
various auditing and accounting bodies in several countries, among which the U.S.,
527
where ‘continuation of an entity as a going concern is assumed in financial reporting in 
the absence of significant information to the contrary.  Ordinarily, information that 
significantly contradicts the going concern assumption relate to the entity's inability to 
continue to meet its obligations as they become due without substantial disposition of 
assets outside the ordinary course of business, restructuring of debt, externally forced 
revisions of its operations, or similar actions’.
528
As indicated by the above, it appears that there is a dissimilarity between the approach 
taken by legal instruments regulating the treatment of foreign investment by host states 
and the valuation of investments at the centre of international disputes – such as the 
World Bank Guidelines (on one hand), and the accounting and auditing standards which 
do not regard the particular case of investments (on the other hand), with respect to the 
importance of the track record of previous operations required for the qualification of an 
enterprise as a ‘going concern’.  Such difference may be explained by the fact that the 
legal instruments are specifically tailored to be applied to the narrower field of foreign 
investments and international disputes, and therefore to consider the specific features of 




In U.S., the relevant body is the Public Company Accounting Oversight Board – the corporate 
body established by the US Congress to oversee the audits of public companies in order to protect 
the public interest and the investors. For details, please refer to 
http://pcaobus.org/About/Pages/default.aspx, accessed on 16 September 2012.
528
AU section 341, The Auditor's Consideration of an Entity's Ability to Continue as a Going 
Concern, Effective for audits of financial statements for periods beginning on or after January 1, 
1989, unless otherwise indicated, at http://pcaobus.org/Standards/Auditing/Pages/AU341.aspx, 
accessed on 21 September 2012.
178
foreign investments, while the general accounting and auditing standards are meant to be 
applicable to a broader range of businesses, and not only to ‘investments’ within the 
meaning attributed to this notion in international law.
Nonetheless, the concept of ‘going concern’ adopted by the World Bank Guidelines 
reflects partly the features recognised by the international law doctrine and the practice 
of investment tribunals to the concept of ‘foreign investment’.  One example that 
concisely illustrates the characteristics of foreign investments is the Award on 
Jurisdiction given in Fedax v. Venezuela, which reads as follows:
The basic features of an investment have been described as involving a certain 
duration, a certain regularity of profit and return, assumption of risk, a 
substantial commitment and a significance for the host’s State’s development.  
[…].
529
At least two of the above-mentioned criteria recognised by international law for the 
qualification of an enterprise as an investment (i.e., the duration involving a sufficient 
period of time, and the regularity of profit and return) imply the fact that an enterprise 
must have already proven a life duration expanding over a sufficient period of time in 
order to qualify as an investment.
530
  In light of the above, it may be affirmed that this 
factor was particularly considered by the World Bank Guidelines when affirming that an 
enterprise qualifies as a ‘going concern’ as long as it ‘has been in operation for a 
sufficient period of time’.  Thus, the perspective offered by the World Bank Guidelines 
with respect to the time requirement to be assessed in relation to the qualification of a 
business as a ‘going concern’ mirrors the approach taken by the doctrine of international 
investment law with regard to the time requirement which must be met by an enterprise 
in order to be qualified as an investment.  One possible explanation is that, in 
international investment law, a going concern would be subject to arbitration and to 
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valuation only as long as it also qualifies as an investment.  Should a business be a going 
concern, but fail to qualify as an investment (e.g., because it does not have the necessary 
scale to demonstrate a contribution to the host state’s development), its value would 
probably not be relevant or subject to arbitration within investment arbitration 
proceedings, but more likely in national courts or regular commercial arbitration.
531
  In 
other words, in international investment arbitration, (i) an enterprise must qualify as an 
investment; and (ii) the respective investment must qualify as a going concern, in order 
for the respective enterprise to be subject to DCF valuation within investment arbitration 
proceedings.
In addition to the life duration requirement, another point in relation to the valuation of 
going concerns is that the ‘going concern’ condition is generally regarded as the 
opposite of the liquidation condition.  The International Standards on Auditing also 
stress the distinction between the going concern state and the liquidation condition: 
‘when the use of the going concern assumption is not appropriate in the circumstances, 
the financial statements are prepared on an alternative basis (for example, liquidation 
basis)’.
532
  Further, under IVS, ‘the entity is normally viewed as a going concern, that is, 
as continuing in operation for the foreseeable future.  It is assumed that the entity has 
neither the intention nor the necessity of liquidation or of curtailing materially the scale 
of its operations.’
533
Consequently, the concept of ‘going concern’ is viewed in opposition with the 
‘liquidation condition’, and it refers to an income-producing investment (i) which is 
already functioning and has a track record of profitable operations; and (ii) in relation to 
which there is sufficient evidence that it will continue operating in the future.  This view 
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is applied in the practice of international investment arbitration tribunals, as detailed 
below.
4.1.3.1.3. Track Record of Operations
(i) General Application: Cases Involving a Sufficient Track Record Prior to 
the Valuation Date
In view of the World Bank Guidelines and the International Standards on 
Auditing, an investment must demonstrate an ability to earn revenues in 
order to qualify as a going concern.  Such ability to generate revenues is 
proven, at its turn, by the existence and profitability of the investment over a 
sufficient period of time, aspect which renders probable the continuation of 
the investment’s earning capacity for the future.  Nevertheless, the IVS, the 
World Bank Guidelines or other international instruments do not precisely 
indicate what should be considered a ‘sufficient period of time’ as a 
measurement of an investment’s track record.
In investment arbitration, several tribunals have not explicitly stated what 
duration an investment should have in order to qualify as a going concern.  
For instance, in SPP v. Egypt, the tribunal did not explain what would have 
been a sufficient duration that would have qualified the investment as a going 
concern, and would have thus made it subject to valuation pursuant to the 
DCF method.  Instead, the tribunal just pointed out that:
In the Tribunal’s view, the DCF method is not appropriate for determining 
the fair compensation in this case because the project was not in existence 
for a sufficient period of time to generate the data necessary for a 
meaningful DCF calculation.  […] The project was in infancy and there is 
very little history on which to base projected revenues.
In these circumstances, the application of the DCF method would, in the 
Tribunal’s view, result in awarding “possible but contingent and 
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indeterminate damage which, in accordance with the jurisprudence of 
arbitral tribunals, cannot be taken into account”.
534
However, it is clear that an investment which never operated cannot be 
considered a ‘going concern’. This was expressly stated by the award issued 
in Metalclad v. United Mexican States:
However, where the enterprise has not operated for a sufficiently long time 
to establish a performance record or where it has failed to make a profit, 
future profits cannot be used to determine going concern […] value.  […]
The Tribunal agrees with Mexico that a discounted cash flow analysis is 
inappropriate in the present case because the landfill was never operative 
and any award based on future profits would be wholly speculative.
535
The recent practice of arbitral tribunals appears to indicate that a track record 
required for the qualification of an investment as a going concern would 
extend over a period of several years.  In this respect, in Wena Hotel Limited 
v. Arab Republic of Egypt it was noted that:
[…] here, there is insufficiently “solid base on which to find any profit… 
or for predicting growth or expansion of the investment made” by Wena.  
Wena had operated the Luxor Hotel for less than eighteen months, and had
not even completed its renovations on the Nile Hotel, before they were 
seized on April 1, 2009. In addition, there is some question whether Wena 
had sufficient finances to fund its renovation and operation of the hotels.
536
Similarly, in Tecmed v. United Mexican States, the tribunal decided that:
The non-relevance of the brief history of operation of the Landfill by 
Cytrar  a little more than two years  and the difficulties in obtaining 
objective data allowing for application of the discounted cash flow method 
on the basis of estimates for a protracted future, […] lead the Arbitral 
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Tribunal to disregard such methodology to determine the relief to be 
awarded to the Claimant.
537
In view of the awards referred to above, it can be construed that an 
investment must have at least three years of operation in order to qualify as a 
going concern in investment arbitration proceedings, and thus to be subject to 
assessment under the DCF method.  However, the three-year term cannot be 
regarded as absolute: there may be industries where such term may prove 
insufficient, while in other fields of activity a smaller term may be adequate, 
on an exceptional basis.
When the investment in dispute has successfully functioned for more than 
three years, and provided that such investment is not under liquidation, it 
may be successfully construed that it qualifies as a going concern.  For 
instance, in National Grid P.L.C. v. Argentine Republic, the tribunal held 
that:
The DCF method, while not without its drawbacks, has the advantage of 
realistically assessing the economic value of a going concern by relying on 
the stream of value that it can generate over its operative life.  In order to 
function properly, the DCF approach requires that the concern in question 
must have a history of profitable operation.  This does not appear to be a 
major issue in this case, since Transener has a history of almost nine years 
of successful operation.
538
(ii) Exceptions: Application of the DCF Method to Investments with an 
Insufficient Track Record (Application Attributable to the Parties’ 
Preference towards DCF, or to Start-up Investments Benefitting from 
Long-term Agreements)
Although, as a matter of principle in investment arbitration, in order to 
qualify as a going concern and, thus, be subject to valuation under the DCF 
method, an investment must prove a sufficient track record consisting of 
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several years of operations (as detailed above), there are cases when tribunals 
allowed the application of DCF even though the track record requirement 
was not met.  This application of DCF constitutes an exception from the 
general principle referred to above and detailed under section 4.1.3.1.3.(i), 
and can be made in cases when (i) the parties share the common preference 
towards DCF; and (b) the investment at the centre of arbitration if a start-up 
benefitting from long-term agreement(s) – as detailed below.
(a) The Parties’ Common Preference towards DCF
An investment involved in investment arbitration may be subject to a DCF 
valuation even if it has a life duration of less than three years, provided that 
the parties to the dispute agree to assess the value of the affected business 
under the DCF method.
This may be affirmed based on the practice of the US courts, where a DCF 
valuation was applied to a company having a life duration of approximately 
two (2) years.  In Lane v. Cancer Treatment Centers of America Inc., the 
Delaware Court of Chancery stated that ‘one can reasonably have doubts 
about the ability of a DCF to capture accurately the fair value of an emerging 
company with an earning history of less than two years.’
539
  However, given 
the fact that the valuation experts of both disputing parties preferred the DCF 
valuation, the court applied this valuation method for the calculation of the 
fair value of the business under dispute.
Although, to our knowledge, the agreement between the parties with respect 
to the application of the DCF method to an investment with less than three 
(3) years of past operations has not been registered yet in the practice of 
investment tribunals, there is no reason why this should not be possible in the 
future.  As the parties to investment disputes have various procedural rights 
(which can include the right to elect and argue the application of their 
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preferred valuation method), the situation when both parties agree for the 
DCF method to be applied for the valuation of an investment with a short life 
duration should also be acceptable by the arbitral tribunal called to decide 
upon the dispute.
(b) Situation of Start-up Investments Benefitting from Long-term 
Agreements
Arbitral tribunals decided in some instances that certain investments can be 
subject to DCF valuation, although such investments have not proved a 
history of operations, but instead have secured long-term agreements.  As 
noted by the arbitration doctrine, ‘in certain cases, the tribunals may find that 
the investments such as concession agreements are still going concerns which 
could generate some positive cash flow in the near future’.
540
  In such cases, 
arbitral tribunals may establish the value of the investments by employing the 
DCF method on the basis of the information offered by future income 
deriving from the concession agreements, even though the investment is a 
start-up without a proven history of operations and earnings.
A case where an arbitral tribunal found that an investment could be subject to 
DCF valuation, even if the investment actually operated for a very short 
period of time, is Karaha Bodas Company LLC v. Perusahaan 
Pertambangan Minyakdan Gas Bumi Negara and PT PLN.  In this case, the 
dispute concerned an investment set up in Indonesia, for the purpose of 
producing and selling electricity.  The corporate vehicle used to develop the 
investment was Karaha Bodas Company (‘KBC’), a limited liability 
company incorporated in the Cayman Islands in 1994, whose main 
shareholders were two US-based energy companies: Caithness Energy, 
L.L.C. (‘Caithness’) and Florida Power and Light Energy, L.L.C. (‘FPL’), 
each holding 40.5% of KBC’s share capital.  In November 2004, KBC 
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entered into a Joint Operation Contract with Indonesia’s national oil, gas, and 
geothermal energy company wholly owned by the Government of Indonesia 
(called Pertamina), whereby the parties agreed to jointly develop and operate 
certain energy facilities on two geothermal sites in Indonesia, and to produce 
electricity.  Further, KBC and Pertamina concluded an Energy Sales Contract 
with Indonesia’s electricity company, held by the Indonesian Government 
called Pt. PLN Persero (‘PLN’), pursuant to which KBC undertook to deliver 
and sell the electricity produced from the two Karaha Bodas geothermal 
power plants to PLN, on behalf of Pertamina
541
, for a price of 8.46 cents 
(US)/KwH.  The contracts provided that resolution of disputes between 
parties was to be settled by recourse to arbitration in accordance with the 
Arbitral Rules of the United Nations Commission on International Trade Law 
(the ‘UNCITRAL Rules’).  In 1997, the Indonesian economy was affected by 
the Asian financial crisis, and it became clear that PLN did not have the 
resources to fulfil its payment undertakings towards 27 power producers with 
whom it had entered into power purchase agreements, including KBC.
In January 1998, after a brief suspension and a temporary restoration of the 
project, the President of Indonesia issued a decree suspending the Project 
indefinitely as part of a national effort to stabilize the Indonesian economy.
542
  
In April 1998, KBC commenced arbitration proceedings under the 
UNCITRAL Rules, and claimed, inter alia, US $512,000,000 lost profits 
associated with the ‘loss of geothermal development opportunities’.  This 
figure was based on the project’s estimated cash flows over the 30 year life 
of the Energy Sales Contract with PLN, discounted at 8.5%, based on the 
specified quantities to be delivered to PNL in exchange for energy and 
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capacity payments provided, minus its
543
‘prior investments as evidenced by 
the Report of its expert’.
544
  In December 2000, the arbitral tribunal rendered 
its award and stated that KBC was ‘prevented from pursuing the performance 
of the binding contracts that it relied upon for reasons beyond its control 
[and] should not bear the consequences thereof.’
545
  As a result, KBC was 
awarded damages for lost investments (sunk costs) of $111.1 million and lost 
profits of $150 million (i.e., approximately a third of the amount initially 
requested by the claimant), plus arbitration costs and interest until those sums 
were paid.
546
The arbitral tribunal held that the project, even though only at a very early 
stage of development, had already secured a reliable source of cash flow due 
to the execution by KBC of long-term (i.e., 30 years) power purchase 
agreements.  Therefore, the arbitrators considered that the project could have 
made profits over the 30 years validity period of the contracts, and therefore 
applied a valuation based on the cash flows that the investment would have 
probably generated, should the state interference had not occurred and if 
project would have been completed.
547
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The calculation of investment value on the basis of data offered by long-term 
agreements was also recognised in other investment arbitration cases.  In 
PSEG v. Turkey, the arbitral tribunal noted that:
The Claimants also noted that line of decisions, but distinguish the 
situation where there have been contractual arrangements “that establish 
the expectation of profit at a certain level and over a given number of 
years,” which results in the concern regarding speculation being removed.  
The Tribunal would have no difficulty with this proposition, because in 
fact a self-contained and fully detailed contract can well determine a basis 
for the calculation of future profits.  However, the Tribunal must also note 
that in many long-term contracts it is most difficult if not impossible to 
calculate such future profits with certainty, particularly if the contract is 
subject to adjustment mechanisms and other possible variations with 
time.
548
Although the use of, and reliance on, information offered by long-term 
contractual arrangements were admitted as a matter of principle, the arbitral 
tribunal decided that such data would be inconclusive in the case, primarily 
because the financial terms of the contracts were not finally agreed upon 
between the parties.  The tribunal held that ‘in this case the exercise becomes 
moot because the parties never finalized the essential commercial terms of 
the Contract, and as a result neither could the additional agreements 
concerning the sale of electricity, the Fund payments and the Treasury 
guarantee be finalized’.
549
The conclusion derived from the decisions issued by the tribunals in Karaha 
Bodas and PSEG v. Turkey is that an investment may qualify as a going 
concern, and, thus, its value may be established using the DCF method, if 
such investment secures long-term contracts which would ensure predictable 
cash-flows for the future.  In such case, it is less irrelevant how much time an 
investment actually operated, if the tribunal is provided with satisfactory 
evidence so as to conclude with certainty that the investment would continue 
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to operate and generate profits.  At the same time, such view appears not to 
contradict the definition of ‘going concern’ provided by the World Bank 
Guidelines, which refers to the fact that the qualification of an enterprise as a 
going concern may be made if such enterprise operated for a ‘sufficient 
period of time to generate the data required for the calculation of future 
income’.  When the data necessary for such calculation is available even 
though the enterprise operated for only a short period of time, the 
qualification of an enterprise as a going concern appears to be permitted by 
the Guidelines, as the ‘sufficient period of time’ may be viewed differently 
by arbitral tribunals and valuation appraisers, in accordance with the 
circumstances of each case.
4.1.3.1.4. Ability to Produce Revenues in the Future.  Past Profitability as an 
Indicator
In addition to the track record requirement detailed above, in order to qualify 
as a going concern, an investment must also demonstrate an ability to 
continue to produce revenues in the future and to have profitability.  This 
matter was addressed by the arbitral tribunal in Amoco International Finance 
Corp. v. Iran, which stated that ‘the undertaking [at the centre of the dispute] 
was a “going concern” which had demonstrated a certain ability to earn 
revenues and was, therefore, to be considered as keeping such ability for the 
future’
550
.  The award issued by the arbitral tribunal in this dispute offers 
important information as to what indicates that a business will continue to be 
profitable in the future, and, thus, continue to earn revenues:
Khemco was a going concern at the time of the expropriation, even if its 
activity was temporarily reduced by reason of the events associated with 
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the revolutionary movement […]. Going concern value, accordingly, is the 
measure of compensation in this case.
264. Going concern value encompasses not only the physical and financial 
assets of the undertaking, but also the intangible valuables which 
contribute to its earning power, such as contractual rights (supply and 
delivery contracts, patent licences and so on), as well as goodwill and 
commercial prospects.  Although those assets are closely linked to the 
profitability of the concern, they cannot and must not be confused with the 
financial capitalization of the revenues which might be generated by such a 
concern after the transfer of property resulting from the expropriation 
(lucrum cessans).
265. The value of a going concern – of Khemco in this case – is “made up 
of the values of the various components of the undertaking separately 
considered, and of the undertaking itself considered as an organic totality –
or going concern – therefore as a unified whole, the value of which is 
greater than that of its component Parts”; to take the words of the award in 
the AMINOIL case. [...]
551
The above arbitral award indicates that an investment’s ability to earn 
revenues is connected to the level of goodwill
552
and commercial prospects 
acquired by the investment at the centre of the dispute, and which would help 
the investment to successfully carry out its business in the future.
Likewise, in Asian Agricultural Products v. Sri Lanka, the qualification of an 
investment as a going concern was connected to the period of time required 
for the respective investment to acquire goodwill and business prospects.  
Noticing that normally such period of time would extend over at least two (2) 
or three (3) years, the tribunal held that:
[…] it would be appropriate to ascertain that “goodwill” requires the prior 
presence on the market for at least two or three years, which is the 
minimum period needed in order to establish continuing business 
connections, and during that period substantial expenses are incurred in 
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supporting the management efforts devoted to create and develop the 
marketing network of the company’s products […].
553
The fact that Serendib exported for the first time two shipments to Japan 
during the same month […] when it’s farm was destroyed, does not 
sufficiently demonstrate in the Tribunal’s opinion “a certain ability to earn 
revenues” in a manner that would justify considering Serendib – by 
exporting for the first time in its short life – able to keep itself 
commercially viable as a source of reliable supply on the Japanese market.  
[…]
554
Without putting into doubt the binding force of the rules requiring that the 
intangible assets including “goodwill” and “future profitability” of an 
enterprise have to be reflected in the evaluation of a “going concern”, the 
Tribunal opinion is established on considering the assumptions upon which 
the Claimant’s projections were based in the present case insufficient in 
evidencing that Serendib was effectively by […], a “going concern” that 
acquired a valuable “goodwill” and enjoying a proven “future 
profitability”, particularly in the light of the fact that Serendib had no 
previous record in conducting business for even one year of production.
555
In view of the above, an investment’s ability to continue to produce cash 
flows in the future relies to a great extent on the goodwill acquired by the 
investment, the investment’s features, the contracts secured by the investment 
and its overall profitability.  However, the most important indicator for an 
investment’s future ability to generate cash flows appears to be its past 
operations: a past record of profitability is often regarded as the best evidence 
that a company or investment is capable of generating profit going 
forward.
556
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4.1.3.2 Application of the DCF Method in case of Investments in Financial 
Difficulty
As explained under section 4.1.2, the application of the DCF method to investments 
qualifying as going concerns in generally recognised in investment arbitration.  
However, another issue which occurred in international and domestic disputes is the 
possibility to use the DCF method in order to assess the value of enterprises having 
difficulties in paying their debts as such debts become due.  Particularly, the practice of 
tribunals considered the possibility to valuate an insolvent business by using the DCF 
method, and to establish whether such insolvent business could be regarded as a going 
concern.
Generally speaking, there is a risk that an insolvent business would fail to pay its 
creditors, because of the fact that, should the events that triggered the state of insolvency 
continue to exist, the income of the respective investment will continue to be lower than 
its due debts.  Therefore, it may be optimistic to construe that, once an investment 
becomes insolvent, there is sufficient predictability as regards its future existence, ability 
to pay the debts to its creditors, or future cash flows.  Instead, the state of insolvency is a 
state of uncertainty with regard to the future of the affected investment: the measures of 
debt restructuring applied during insolvency may lead to the financial and operational 
rehabilitation of the company, just as well as they may have no positive effect, in which 
case the affected enterprise would become bankrupt and would be closed.  The practice 
of past years appears to indicate that most insolvent companies eventually become 
bankrupt and are liquidated, and their value can be assessed on the basis of the methods 
which consider the liquidation value.
The valuation of an investment in financial difficulties through the DCF method, and the 
qualification of such business as a going concern have raised discussions in the ICSID 
arbitration of Rumeli and Telsim v. Kazakhstan.  In this case, the tribunal accepted to 
apply the DCF method for the valuation of an insolvent business, and held that:
Respondent’s damage expert, Mr. Kaczmarek of Navigant Consulting, did not 
dispute that the DCF approach is a traditional method for valuing companies.  
He argued only that the DCF approach was inapplicable in the instant case 
192
because, in his view, KaR-Tel was insolvent and could thus not be treated as a 
going concern as of April 2002.  However, Mr. Kaczmarek did not address the 
question of solvency of KaR-Tel as of October 2003.
Claimants further point out that, contrary to Mr. Kaczmarek’s opinion, 
Mr. Wright rightly explained that “[T]his was never in doubt, that it was a going 
concern… This was a fully operational company… They couldn’t fund the 
financing, or they couldn’t repay the Motorola Loan, that is balance sheet 
insolvent, but they were an ongoing business…”
557
[...] 
In the absence of any more reliable method of valuation, the Tribunal takes as its 
starting point the base case DCF valuation by Claimants’ expert as at October 
30, 2003 of USD 227 million for Claimants’ 60% stake in Kar-Tel, after 
repaying the Motorola Loan.  This figure assumes historical data derived in part 
from the period between April 2002 and October 2003, when Kar-Tel was under 
new management and adequately capitalised.
558
In the tribunal’s view, the DCF valuation method was accepted because other methods 
proved even less appropriate and therefore, despite the tribunal’s dissatisfaction that no 
other methods could better suit the circumstances of the case, the DCF method was 
ultimately used for the assessment of the investment in insolvency.
Nonetheless, considering the rare use of the DCF method for the valuation of insolvent 
investments, and the limited grounds for such use, it can be concluded that the 
application of DCF to insolvent investments may be carried out only in exceptional 
cases.
4.2 Other Income Based Valuation Methods
Although the DCF method is the prevailing valuation method within the income 
based approach, it is not the only income based valuation instrument available 
for the purposes of establishing the value of investments at the centre of arbitral 
disputes.  Other two valuation methods pertaining to the income based approach 
are the adjusted present value (‘APV’) method and the capitalized cash flow 
(‘CCF’) method, as detailed below.
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4.2.1 Adjusted Present Value Method
The APV method is a valuation instrument within the income based approach which 
calculates the value of an investment based on the revenues to be obtained by the 
respective investment as if was financed entirely with equity from stakeholders (and that 
no debt is used), while also taking into account the present value of any financing side 
effects.
559
Under the APV, the prospective cash flows to be generated by an investment are 
calculated and then discounted by the discount rates applicable if the firm would be 
financed only through equity
560
(by contrast with the WACC method, which calculates 
the value of an investment on the assumption that each category of capital sources – debt 
and equity – is proportionately weighted
561
).  The company’s value assuming no use of 
debt is referred to as the unlevered firm value.
562
  Subsequently, valuation experts add 
(or subtract, as the case may be) the financing side effects from the investment’s 
potential use of leverage.
563
  To this end, it is considered that the main advantage of 
borrowing consists in the potential tax benefits (i.e., tax deductions or savings), and that 
the most important risk related to borrowing is the increased bankruptcy risk.
564
  
Another advantage of borrowing is the possibility to deduct certain expenses associated 
with the borrowed amounts (e.g., the interest) is also referred to as a ‘tax shield’ (due to 
the fact that expenses protect or shield certain revenues from being taxed by reducing 
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  In light of these aspects, the APV has been referred to as 
follows:
The adjusted present value is equal to the sum of the value of the unleveraged 
company and the value of the tax shield less the present value of the financial 
distress costs.  Each of these components is discounted at different rates 
representing the different risks.
566
The implementation of the APV method usually consists in three steps:
First, we begin by estimating the value of the firm with no leverage.  We then 
consider the present value of the interest tax savings generated by borrowing a 
given amount of money.  Finally, we evaluate the effect of borrowing the amount 
on the probability that the firm will go bankrupt.
567
The APV is based on the idea that the value of a levered investment is equal to the value 
of an unlevered investment, plus an adjustment for tax savings.
568
  From this 
perspective, an investment which acquired an amount of debt would be more valuable to 
a potential third-party buyer than an unlevered investment (especially due to the fact that 
the levered investment might benefit from tax deductions (i.e., a levered firm will pay 
less taxes to the host state when compared to an identical unlevered firm, thus leaving 
more funds available to the levered firm’s investors).
569
  However, there are certain risks 
associated with this line of thinking:
APV valuation in practice has significant flaws.  The first and most important is 
that most practitioners who use the adjusted present value model ignore expected 
bankruptcy costs.  Adding the tax benefits to unlevered firm value to get to the 
levered firm value makes debt seem like an unmixed blessing.  Firm value will 
be overstated, especially at very high debt ratios, where the cost of bankruptcy is 
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clearly not zero and, in some instances, the cost of bankruptcy is higher than the 
tax benefit of debt.
570
Despite the above downsides, if the risks associating with over-estimating the benefits of 
debt are observed and taken into account, the APV can prove a useful tool for the 
assessment of investments with complex leverage structures or income tax 
arrangements, which might be present, inter alia, in the oil and gas sectors.
571
  In this 
sense, it might be argued that the AVP method could improve the DCF method by 
taking into account financial and tax benefits during the valuation process.
572
The APV method (as a method within the income based approach) must not be confused 
with the adjusted book value, which is a distinct valuation method under the asset based 
approach to the valuation of investments at the centre of arbitral disputes.  However, 
although the adjusted book value was applied to date in international arbitration,
573
the 
adjusted present value was, to our knowledge (and as also noted by the legal 
doctrine
574
), not yet applied in investor-state disputes.
4.2.2 Capitalized Cash Flow (or Capitalization of Earnings) Method
The capitalized cash flow (CCF) method is considered a simplified form of the DCF 
method, and is also based on the idea that investments are worth the present value of 
their future economic streams.
575
  Other terms for the CCF method are the capitalization 
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of (historical) earnings method and direct capitalization method.
576
  Unlike the DCF, the 
CCF method assumes that the rates at which the cash flow is expected to grow (the 
‘growth rates’) and the discount rates to be applied to the cash flows generated by the 
investment subject to valuation would remain constant into perpetuity
577
(and also 
during the valuation period).  In addition to that, unlike the DCF method, which 
calculates separate cash flow projections for different future periods in the envisaged life 
of the investment (i.e., the initial forecast period, usually of five (5) to ten (10) years, 
and the period thereafter, aimed at establishing terminal value), the CCF uses a single-
period model to estimate value
578
and assumes constant growth rates and discount rates 
over time.
579
In investment valuation, the difference between the discount rate and the growth rate is 
also known as the capitalization rate.
580
  The capitalization rate is defined by IVS as ‘the 
return represented by the income produced by an investment, expressed as a 
percentage’.
581
  The capitalization rate used under the CCF method is distinct from the 
discount rate used under the DCF method: while a discount rate represents a ‘rate of 
return used to discount projected cash flows to a present value, […] a capitalization rate 
is a rate used to capitalize a single period cash flow that represents a steady state with 
constant growth into perpetuity’.
582
The CCF method is used to assess the value of an investment usually when the historical 
financial information of the respective investment is available (for instance, average 
earnings of recent years, EBIT or EBITDA multipliers or similar indicators), and when 
the future performance of the investment is expected to be consistent with the past 
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  However, when prior data relating specifically to the investment subject to 
valuation is not available, the information regarding comparable investments may also 
be used under the CCF method for the calculation of the future cash flows to be 
generated by the investment
584
).  The CCF method has also been used for the calculation 
of the so-called ‘terminal value’ of an investment within DCF valuations.
585
Based on such prior data, the aggregated future cash flows to be generated by the 
investment during the valuation period are estimated, and then the capitalization rate is 
applied in order to calculate the present value of estimated cash flows.  As a result, the 
present value of an investment established pursuant to the CCF method is the equivalent 
of the expected cash flows to be generated by the investment in a particular period of 
time (e.g., five year), divided by the capitalization rate.
586
  Consequently, the higher the 
cash flows to be produced by an investment and the lower the capitalization rate, the 
greater the estimated value of the investment.
587
  For this reason, the past information 
regarding the investment subject to valuation must be reliable, and furthermore that the 
capitalization rate must be established accurately in order for the overall valuation 
exercise to be precise.  However, reaching such accuracy is not an easy process, because 
the mechanism through which the capitalization rate is calculated might be based on 
assumptions (i.e., that the cash flow to be generated is perpetual, that the income is 
unchanging, and also that the risk and the discount rate is unchanging) that would be 
very difficult to be confirmed in practice by the actual course of events following the 
valuation date.
588
  As noted by economist R. Brown, ‘all of these assumptions are 
virtually guaranteed to be wrong; […] little exists in perpetuity, and change is 
inevitable’.
589
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To our knowledge, up to date, the CCF method was not used for the assessment in 
investment value in investor-state disputes.  This is may be explained by the general 
perception that the CCF may only be rarely used as a sole method in complex valuation 
projects
590
and that, instead, for the valuation of businesses with the magnitude of 
investments at the centre of arbitral disputes, the DCF method should be preferred.
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5. COMPARATIVE ANALYSIS OF APPROACHES USED FOR THE 
VALUATION OF INVESTMENTS IN ARBITRAL DISPUTES
The existence of multiple valuation approaches and methods, available to arbitral 
tribunals for assessing the value of investments, triggers the academic and practical 
necessity of exploring, through a comparative analysis involving the three recognised 
valuation approaches, the reasons why one or more valuation approaches should be used 
instead of others for assessing investment value in particular investment arbitration 
cases.
Such comparative analysis of the valuation approaches used in investment arbitration 
implies to parallel and correlate three different groups of items (the asset, market and 
income based approaches, detailed in previous chapters) which, apart from serving the 
purpose of determining the value of investments value, apparently have little in 
common,
591
but, on the contrary, have specific features.  Because of such specificity, 
although there is a small number of legal authors who examined all valuation approaches 
(on a one by one basis), a tripartite analysis aimed at comparing and contrasting 
approaches has not been made to date in legal scholarly writings.
Even no legal literature exists with respect to the comparative analysis of valuation 
approaches in the context of investment disputes, the present thesis identifies, starting 
from the current investment arbitration practice, three perspectives for analysing and 
comparing valuation approaches, namely:
(i) The first perspective for comparison scrutinises how valuation approaches 
relate to, and may be applied in case of, different types of investment 
regularly encountered in investment arbitration arena.  The relationship 
between valuation approaches and type of investment is important as it 
clarifies which approaches are more appropriate than others for assessing 
                                                          
591
Scott Sandford, Apples and Oranges - A Comparison, NASA Ames Research Centre, Mountain 
View, California, http://improb.com/airchives/paperair/volume1/v1i3/air-1-3-apples.html, 
accessed on 9 January 2013.
200
value of particular categories of investments.  This perspective is detailed in 
section 5.1 of this chapter 5.
(ii) The second perspective for comparison relates to how valuation approaches 
may be used in relation to the documentary evidence and sources of 
information available, in investment arbitration proceedings, with respect to 
the investment subject to assessment.  This perspective is used to assess if 
and why some approaches are more suitable than others for assessing the 
value of an investment when a specific type of data regarding the investment 
is available in arbitration proceedings.  This perspective is included in section 
5.2 of this chapter 5.
(iii) The third perspective for comparison derives from the fact that certain 
arbitral tribunals concentrate less on the overall investment value, and focus 
mainly on the value of losses suffered by the investor as a result of the host 
state’s actions.  In such instances, the valuation approaches come into play to 
establish the value of such losses.  As the typical cases of losses include the 
loss actually suffered by the investor (damnum emergens) and the loss of 
profits (lucrum cessans), this third perspective is used to assess which 
valuation approaches are better fitted to establish the extent of these two 
major types of losses.  For clarity purposes, this third perspective regards 
how valuation approaches may be used to assess losses affecting the 
investments, and not directly the value of investments.  This perspective is 
detailed in section 5.3 of this chapter 5.
These perspectives are specific to analysing valuation approaches in the context of 
international investment arbitration, and therefore may be regarded as veritable 
qualitative criteria for comparing valuation approaches.  The three perspectives are 
201
presented below, complemented by examples from the investment arbitration 
jurisprudence.
592
5.1 First Perspective for Comparison: Types of Investments to Which 
Valuation Approaches Apply in Investment Arbitration
The general term of investment designates a large diversity of business 
enterprises, property, rights and contracts.  This variety is expressly set forth in 
bilateral investment treaties for the protection and promotion of investments 
(BITs),
593
is endorsed in the practice of investment tribunals
594
and detailed in 
the investment legal doctrine.
595
  The main types of investments which, in 
addition to being referred to in the above sources, are also regularly encountered 
in investment disputes, consist of:
(i) commercial enterprises.  Most BITs include, as investments, commercial 
companies or parts thereof (such as shares, stock or interests related to such 
companies).  As the commercial enterprises involved in investment disputes 
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may be at different stages of development (such as start-up businesses, going 
concerns, businesses in financial difficulties), the comparative analysis will 
regard each of these sub-types of investments;
(ii) separate assets – which are generally referred to in BITs as movable and 
immovable property and any other property rights; and
(iii) contracts.  Most BITs refer generally to contracts and rights conferred by 
contract in relation to investments,
596
while some BITs refer specifically to 
specific types of contracts such as concessions pertaining to natural 
resources.
597
While it cannot be denied that the other types of investments referred to in BITs may 
also give raise to arbitration disputes, the current practice of investment tribunals 
indicates that certain types of investments (such as goodwill and intellectual property 
rights) are in most cases ancillary to other principal types of investments (such as 
business enterprises, assets or contracts).  Therefore, the current section focuses on the 
principal types of investments (as listed above) and, based on the particular features 




The concept of start-up businesses (or emerging companies) refers to commercial 
enterprises which have been in operation for a short period of time, or which have never 
actually commenced productive commercial or industrial activities due to state 
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interference, although they were formally established after the implementation of several 
pre-establishment actions.
As explained in chapter 4 above, an investment operating for at least two (2) or three (3) 
years would typically qualify, in investment disputes, as a going concern.  An 
investment with a life span shorter than a going concern would qualify as a start-up 
business, provided also that such investment is reasonably expected to continue its 
operation and is not involved in liquidation, insolvency, bankruptcy or other similar 
procedures which would indicate financial distress.
The features of start-up businesses (especially their limited life duration) trigger several 
particularities regarding the potential valuation approaches which may be successfully 
applied for the valuation thereof.  From a comparative perspective, such particularities 
indicate important features of the valuation approaches (including their ability or 
inability to assess start-ups’ value), as detailed below. 
(i) The Asset Based Approach
As detailed under chapter 2, the asset based approach takes into account the 
assets and liabilities pertaining to the investment subject to valuation, 
regardless of the investment’s life duration.  Most methods belonging to the 
asset approach provide the tools for arbitrators or valuation experts to assess 
the costs of developing the investment subject to valuation, or an investment 
similar to the one subject to valuation.  In the case of start-ups, the cost 
required to duplicate (or the ‘cost-to-duplicate’
598
) the investment under 
valuation is subject to minor reductions related to the depreciation or 
depletion of assets comprising the investment.  This is based on the fact that 
start-ups have a life history of maximum two or three years, and therefore 
their constituent assets have not been subject to a substantial depreciation.  
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For this reasons, the value of a start-up, as established under the asset 
approach, would be close to the co-called ‘reproduction cost – new’.
599
Since the asset based approach requires mainly information related to the 
value of assets acquired and liabilities incurred by the investment under 
valuation, this approach can be applied for the assessment of start-ups, 
notwithstanding if a market for such start-ups exists or not.  An aspect which 
facilitates the application of the asset based approach to start-ups resides in 
the fact that the costs actually incurred and the liabilities undertaken by the 
investor during the development of the investment are fairly recent (i.e., not 
exceeding two or three years) and therefore close to the valuation date.  Also, 
the information regarding such costs and liabilities is usually accessible for 
the purposes of valuation in investment arbitration – for instance, the start-
up’s assets are registered in special accounting inventories, the liabilities may 
be documented with invoices, bank transfer documents and/or agreements 
etc.  Consequently, in consideration of such assets and liabilities, the value of 
start-ups may be obtained with accuracy.
The above position with respect to the valuation of start-up investments 
based on the asset approach is reflected, among others, in Wena v. Egypt,
600
where the tribunal noted the short lifespan of the investment at the centre of 
the dispute.  In consideration of this, the tribunal rejected the application of 
an income based valuation (under the DCF method) and concluded that the 
value of the start-up investment should be calculated under the asset 
approach by reference to the amounts actually invested:
                                                          
599
The concept of ‘replacement cost new’ is also used in investment valuation. While the 
replacement cost new relates to the cost of developing an asset with the same utility, the 
reproduction cost new refers to the cost of developing an exact duplicate. For details, please see 
Willamette Management Associates, Intangible Asset Valuation – Cost Approach Methods and 
Procedures, Presentation held by Robert F. Reilly (CPA) to the Business Valuation Association
Chicago, Illinois, September 20, 2012, p. 49 et seq., available online at 
http://www.willamette.com/pubs/presentations2/reilly_bva_cost_approach.pdf, accessed on 2 
April 2012.
600
Wena Hotels Limited v. Arab Republic of Egypt, Case No. ARB/98/4, Award of 8 December 
2000.
205
124. […] Wena had operated the Luxor Hotel for less than eighteen 
months, and had not even completed its renovations on the Nile Hotel, 
before they were seized on April 1, 1991.  […]
601
125. […] the Tribunal agrees with the parties that the proper calculation of 
“the market value of the investment expropriated immediately before the 
expropriation” is best arrived at, in this case, by reference to Wena’s actual 
investment in the two hotels.
602
In spite of the aforementioned possibility to assess the value of start-up 
investments pursuant to the asset based valuation approach, it may also be 
noted that the value of intangible assets pertaining to the start-up are not 
reflected in all circumstances in the valuation results.  For instance, it would 
be impossible for a valuation expert or arbitrator to find and allocate, under 
an asset based valuation, a replacement value for certain types of intellectual 
property, trade secrets and recipes, or to unique intangibles which comprise 
the investment (such as particular licenses which offer a privileged position 
on the market on which the start-up operates
603
), as long as such intangibles 
do not have a book value.
(ii) The Market Based Approach
As regards the applicability of market based valuation instruments for the 
valuation of start-ups in the investment arbitration, it may be noted that start-
up investments are usually enterprises at an early stage of development and, 
as such, are generally not yet listed on the stock exchange (since start-ups 
would not meet the criteria required by the stock exchanges in terms of 
financial standing, previous operation, public interest etc.).  Consequently, 
the market based methods centred on the prices of publicly traded similar 
companies would not be applicable in case of start-up investments.
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Also, in most cases, a market for privately owned (and not publicly traded) 
start-ups with similar features with the one subject to valuation in investment 
disputes appears difficult to identify, aspect which renders difficult, or even 
impossible, the application of the market based approach.  Only by way of 
exception, in case of certain areas of economy, there is an established market 
for privately owned start-up businesses which have secured licences or 
contracts, or which otherwise benefit from a particular competitive 
advantage.  For example, the market for newly permitted renewable energy 
projects is well developed in certain countries and is based on the level of 
permitted or secured installed capacity, even if such projects qualify as start-
ups and have not actually begun operation.
604
  Likewise, the market for new 
technological or IT businesses witnesses several transactions involving start-
ups, thus creating the premises for the application of the market based 
approach to start-up businesses in this economic area.
Even though to date no precedents as regards the application of the market 
based approach to start-up investments were established in investment 
arbitration, it would be nonetheless impossible to completely exclude the 
application of the market based methods to start-ups.  On the contrary, a 
market based valuation of privately owned start-up investments at the centre 
of investment disputes may prove acceptable provided however that (i) a 
market for the privately owned start-up investment subject to valuation can 
be identified, and (ii) information of appropriate comparables already 
transacted on the market is available.
(iii) The Income Based Approach
The income based approach has a limited applicability in case of start-up 
businesses, because it would require the investment subject to valuation to 
prove a sufficient history of operations and an adequate track record of 
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earnings.  Such track record would offer the arbitrator or valuation expert 
necessary information to estimate the future cash flows and earnings to be 
generated by the investment, and therefore the overall value of the 
investment.
As start-up investments have a life of no more than two or three years, the 
income based approach (and the methods subsumed to this approach) is not 
applicable for the valuation of such investments as a result of the lack of 
information regarding their track record.  This position has been adopted 
specifically in investment disputes under ICSID, where it has been decided 
that the short history of operations of the start-up investment at the centre of 
the dispute would render the future cash flow of the respective investment 
unpredictable, and thus unsuitable for an income based valuation.  For 
instance, in the ICSID case of SPP v. Egypt, the tribunal decided the 
following:
DCF method is not appropriate for determining the fair compensation in 
this case because the project was not in existence for a sufficient period of 
time to generate the data necessary for a meaningful DCF calculation.
605
A similar reasoning may be found in the practice of US courts, where, based 
on the lack of necessary data for the income based calculation, it was decided 
that ‘[o]ne can reasonably have doubts about the ability of a DCF analysis to 
capture accurately the fair value of an emerging company with an earnings 
history of less than two years’.
606
An additional ground for which the income based approach is inappropriate 
for the valuation of start-up investments is that, in case of such new 
businesses, the applicable discount rate to be factored in the income based 
valuation cannot be assessed with accuracy.  Generally, the discount rate 
applicable under the income based approach to the total value of future 
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estimated cash flows is aimed at calculating the investment’s value as of the 
valuation date, by reflecting in the valuation the risk factors which may affect 
the investment during its prospective life duration.  However, such discount 
rate may not be precisely determined if, given the start-up’s short existence, 
there is insufficient information regarding the risk factors actually impacting 
its operation.  While some risk factors (such as increase of inflation) may be 
foreseeable and generally applicable to all enterprises operating in a country, 
the particular risks which may impact specifically the start-up (such as 
consumer trends, evolution of prices for the investment’s products, 
occurrence of new competitors on the market etc.) cannot be identified and 
transposed into the valuation if the investment has an insufficient lifespan.
Furthermore, at an early stage of development, a large number of start-up 
investments do not reach break-even status (i.e., the costs and expenses 
incurred are higher than the revenue produced by the investment).  Similarly, 
in several cases of start-up investments, their track record would indicate a 
level of earnings which is very small or even close to zero.  Thus, if 
hypothetically an income based approach would be applied to a start-up, the 
value of previous insignificant earnings would indicate that the investment’s 
future cash flows would also be minor, which under income based valuation 
principles would trigger the conclusion that the investment’s total net present 
value would be also near zero.  However, if an asset based valuation would 
be made, at the same time, in relation to the same investment, the results 
thereof may indicate that the invested amounts and incurred costs in relation 
to the development of the investment are at a significantly higher level than 
the future income of the start-up estimated under the income approach 
(which, if assessed based on initial small revenues, would be also close to 
zero).
The discrepancy between the amounts actually invested in start-ups and the 
estimated future cash flows, in conjunction with the generally accepted idea 
that no rational investor would invest without the informed expectancy of 
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return and profit, indicate that the income based approach lacks the ability to 
take into account and transpose in the valuation, in case of start-up 
investments, their income generating capacity and elements on which the 
investor has originally based its investment decision (such as the capacity to 
offer new products on the market, demand for certain services, potential of 
new resources, investor’s trade secrets, innovative ideas, market 
opportunities, management team, employees etc.).  Thus, the use of the 
income based approach for the valuation of a start-up, as illustrated in the 
above hypothetical example, is therefore one of the instances when an 
income based valuation would be, in principle, inappropriate.
(iv) Summary
The most appropriate valuation approach to be applied in investment 
arbitration for the purposes of assessing the value of start-up investments is 
the asset based approach.  In this case, the funds required for the substitution 
of the start-up investment subject to valuation with a similar one are the 
primary indicator of value.  Although such approach does not always include 
the value of intangible or non-fungible assets in the valuation, its main 
advantage is the lower degree of speculation involved.
Also, in certain circumstances (as referred to above), the market based 
approach can be applicable to start-up investments, provided that a market 
for the start-ups similar to the investment exists and that the relevant 
comparables may be identified for the purposes of valuation.
Unlike the asset and market approaches, in principle, the income based 
valuation approach is not suitable in investment arbitration for the calculation 
of the value of investments qualifying as start-ups, because start-ups have no 
established track record of earnings which would allow the accurate 
estimation of future their cash flows or overall value of the investment.
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5.1.1.2 Going Concern Investments
Some of the most frequently encountered types of investments at the centre of 
investment disputes are investments with a proven history of operations and with 
prospects of continuing their activity (the so-called ‘going concerns’).  When regarded 
from the overall perspective of an investment’s lifetime, the going concern status is 
subsequent to the start-up status, and thus pertains to investments with a lifespan of more 
than two or three years.  Going concerns usually satisfy the criteria pursuant to which, in 
order to qualify as investment, a business venture must have a certain duration and must 
contribute to the host state’s development
607
(aspects which regularly require a 
reasonable period of time).
The analysis of how valuation approaches may be employed for the assessment of the 
going concern value (especially in light of the particular characteristics of going concern 
investments) indicates, from a comparative perspective, several distinctive features of 
the valuation approaches, as detailed below.
(i) The Asset Based Approach
From an asset based approach perspective, the value of going concern 
investments is assessed in consideration of the costs of assets and services 
involved for the setting-up and development of the investment.
The application of asset based valuation methods to investments qualifying 
as going concerns
608
implies that the income producing features of going 
concerns are disregarded, and that the going concern investments subject to 
valuation are viewed only as a multitude of assets and costs.  Thus, such 
valuation ignores the value of ‘future income […] which could have been 
expected with reasonable certainty’
609
to be generated by a going concern for 
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its owners, as well as the importance of intangible assets (such as goodwill, 
market position, client base) within the overall worth of the going concern.
However, even though the asset based approach does not reflect the income 
producing features of the going concern investments, in investment disputes 
such approach has the advantage of avoiding valuation outcomes which 
would result in over-compensating the claimants through double counting, as 
may be the case if an income based valuation method would be involved.  In 
this respect, if the value of a going concern investment would be established 
in arbitration proceedings under an income based method, such value would 
include the future profits to be probably derived by the investor during the 
investment’s life.  In such a case, an affected investor with a successful claim 
would receive, at the end of an investment dispute, the value of financial 
benefits that such investor would have normally derived in the future, after 
several years of operating the investment at the centre of arbitration.  In the 
scenario when future profits are anticipated and awarded by tribunals as 
compensation, the affected investor would be able to receive the equivalent 
of future profits (i.e., the value thereof as of the valuation date or the 
arbitration award) sooner than the date when such profits would have 
normally occurred.  Thus, the investor would be able to take such amounts, to 
re-invest them, and to gain, in addition to the future profits awarded by the 
arbitral tribunal, another set of profits based on the same invested capital.
On the other hand, when an asset based method is used for the valuation of a 
going concern investment, the investor who would be successful in an 
investment dispute would receive, at the end of such dispute, only the 
investment value reflecting the amounts actually spent when developing the 
investment, or the amounts necessary to acquire assets needed for the 
development of an investment similar to the one affected by the host state, 
which would replace the initial investment affected by the host state’s 
actions.  Therefore, the application of the asset based approach for the 
valuation of going concern investments eliminates the possibility for an 
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affected investor to obtain a double set of profits as a result of being 
compensated, in an investment dispute, in relation to only one investment.
Another advantage of applying the asset based approach for the purposes of 
establishing the value of going concern investments is that such application 
would involve a low degree of speculation or subjectivity.  Unlike other 
methods which imply a larger number of assumptions and deductions 
(e.g., the income based approach estimates the envisaged future incomes and 
discounts them in order to establish the value of investments as of the 
valuation date, while the market based approach determines the value of 
investments starting from the possible price involved to be obtained in a 
simulated transaction), the asset based methods take into account the past 
costs and expenses actually incurred for the purposes of developing the 
investment, or the costs required to replace the investment with a similar one.  
Such costs and expenses are documented by way of receipts, contracts, bank 
statements and other accounting evidence, thus leaving little or no room for 
speculation.
Since only costs and expenses necessary for the investments development are 
taken into account for the purposes of calculating the value of investments, 
the values established for going concern investments under the asset based 
methods are, usually, the lowest values,
610
being almost never surpassed by 
the values assessed under income and market based valuations regarding the 
same valued investment.  The differences between the value of going concern 
investments established under the asset based approach and the value 
established under the income based approach is grounded on the fact that the 
latter does not attribute value to future cash flows and revenues to be 
registered by the investment.  Similarly, the disparity between the results of 
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asset based valuation and market based calculation with respect to the same 
investment results from the fact that the asset based methods do not take into 
account, among others, the value of intangibles comprised in the investment 
(such as goodwill, intellectual property developed by the investment, 
employees, market position etc.), but instead regards the investment as a 
multitude of assets which can be simply substituted with similar ones.
(ii) The Market Based Approach
Alternatively to the asset based approach, the value of going concern 
investments at the centre of investment disputes may be assessed, under the 
market based approach, by reference to the value which would be obtained 
by the owners of the going concerns, if the investments subject to valuation 
were sold to independent third party buyers willing to acquire the 
investments.
The possibility to establish the value of going concern investments pursuant 
to the market based approach was accepted in a significant number of 
arbitration cases where several valuation methods pertaining to the market 
based approach were applied.  The shares prices method was endorsed in the 
practice of the Iran-U.S. Claims Tribunal (an illustrative example is 
Khosrowshahi v. Iran
611
), as well as in the ICSID jurisprudence (for instance 
AGIP v. Congo
612
).  Similarly, the EBITDA based method was involved in 
Sempra v. The Argentine Republic,
613
the partial sales method was used in 
Enron v. Argentina
614
etc.  An extensive review of cases regarding the 
application of such market based methods may be found in chapter 3 above.
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From the market based methods used for calculating the value of going 
concerns, the methods centred on economic multiples related to earnings 
(such as EBITDA and EBIT) appear to be particularly suitable for the 
purposes of assessing the value of going concerns.  These methods are based 
on establishing the value of investments by multiplying the EBITDA / EBIT 
levels with a multiplication factor applicable to companies similar to the ones 
at the centre of investment disputes.  A primary advantage for the application 
of EBITDA / EBIT methods for assessing investment value is that, although 
EBITDA and EBIT would have to be calculated specifically for the 
investment at the centre of the dispute, the multiplication factors are 
published on a regular basis by various economic bodies, and are therefore 
easily accessible for the purposes of valuation on the occasion of investment 
disputes.
615
  Also, as both EBITDA and EBIT are reflecting the earnings of 
the investment, the results obtained following the application of such 
methods capture, in an indirect manner, the going concerns’ future earning 
potential.
Notwithstanding the above matters which clearly indicate that the market 
based approach may be successfully used for the valuation of going concerns, 
a successful valuation of a going concern under the market based approach 
would be nonetheless subject to the identification of a market for the assessed 
investment and of appropriate comparables.  In this respect, it is relevant that 
the market based methods generally cannot be used when a market for the 
going concern investment subject to valuation does not exist.  For example, 
in cases when the stock of the company at the centre of the dispute and which 
is to be valuated (or of comparable companies), although publicly listed, is 
not traded due to lack of interest from potential buyers, the market based 
methods may only rarely be used, on the basis of previous transactions, with 
the application of a discount for lack of marketability.
616
  In such cases 
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however, in order to overcome the difficulties related to the application of 
market based methods to going concerns, the asset or income based methods 
may be used instead (in the latter case, provided that the data regarding the 
past income generated by the investment offers sufficient information for the 
calculation of the estimated future cash flow to be produced by the same 
investment).
Also, the actual application of several market based methods is grounded on 
the information provided by comparables (e.g., stock prices of similar 
companies, transactions involving part(s) of the going concern or of 
companies similar to the going concern subject to valuation etc.).  Unlike 
other types of documentary evidence used in investment valuation (e.g., the 
track record of a going concern, which is usually available when the 
investment’s financial documents are properly held), such comparables 
required for market based valuations are more difficult to identify.  While 
this difficulty applies to all types of investments (and not only to going 
concerns), the comparables required for the valuation of a going concern 
should be similar to the investment subject to valuation in terms of business 
activities, assets, employees, previous period of time of operation etc.,
617
matter which renders cumbersome the identification of acceptable 
comparables, and, consequently, the application of the market based 
approach to going concerns.
(iii) The Income Based Approach
As detailed in chapter 4, the main value indicator of a going concern 
investment is directly correlated to its ability to generate revenues.  As a 
result, the income based approach is suitable for the calculation of a going 
concern investment’s value, because the value of future cash flows to be 
obtained by the respective investment during a forecasted period of time can 
be reflected in the valuation.  From this standpoint, the income based 
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approach seems superior, when valuing going concerns, to the other 
valuation approaches, which do not assess the financial benefits which an 
investment would likely bring to its owners during its envisaged life duration.
Another argument in favour of the application of the income based approach 
to going concern investments relates to the use of the discount rate.  The fact 
that in income based valuations the compounded future cash flows to be 
generated by the going concern are discounted as to reflect their value at the 
valuation date allows the arbitrator or valuation expert to reflect the so called 
‘time value of money’ when assessing the going concern’s worth.  The 
application of a correct discount rate also enables arbitral tribunals to avoid 
potential double-counting (or double recovery) matters which could result in 
over-compensating affected investors acting as claimants in investment 
arbitration.
Furthermore, the income approach appears the most advanced valuation tool 
from a scientific and transactional point of view.  Such approach involves 
complex calculation mechanisms intended to remedy the deficiencies of the 
asset and market based approaches, and is widely applied and endorsed in the 
transactional practice involving acquisitions and divestitures of operating 
businesses qualifying as going concerns.
These aspects indicate a clear compatibility between going concern 
investments and the valuation thereof under the income based approach.  
This compatibility is illustrated by numerous cases when income based 
valuation methods were applied to going concerns.  For instance, in CME v.
The Czech Republic, the joint venture investment in which the investor was 
involved (i.e., Česká Nezávislá Televizní Spolećnost, spol. s.r.o., referred to 
as ČNTS) was approved by the Czech authorities (i.e., the Media Council) in 
1993, and begun operations in February 1994.
618
  The investment 
successfully operated a newly-created broadcasting television station (named 
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for several years, until it was negatively and seriously affected, 
in 1996 and 1999, as a result of the actions and omissions of the Media 
Council.  In consideration of the investment’s successful past operations, the 
tribunal applied an income based valuation of the investment, grounded on 
the DCF method.  Such method has been accepted by both parties, each of 
which submitted its own DCF based analysis as regards the investment’s 
overall value.
620
  Similarly, in National Grid P.L.C. v. Argentine Republic, 
the compatibility between going concern investments and their valuation 
under the income based approached (applied through the DCF method) was 
plainly expressed by the tribunal.
621
In spite of several investment disputes (such as the ones referred to above) 
which illustrate the compatibility between going concern investments and the 
income based approach, the actual application of this approach to going 
concerns may also raise issues.  The main issues which may negatively 
impact the application of the income based approach to going concern 
investments relate to (i) the inaccurate forecast of the future cash flows, and 
(ii) the selection of the improper discount rate.
The first potential issue related to such application regards the fact that, under 
the income approach, the future cash flows are forecasted on the basis of the 
proven track record of earnings already generated by the going concern 
investment.  To this end, the value of future earnings is presumed not to vary 
significantly when compared to past values registered during the reference 
period of previous operations.  While deductions are used in order to assess 
the most likely earning scenario applicable as to the going concern’s future 
cash flows, the accuracy related to the repeatability of past financial results in 
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the future may be nonetheless arguable, as the future (upward or downward) 
variations of cash flow of the investment might be impossible to anticipate.
Also, the discount rate could render incorrect the final result of the income 
based valuation.  Should the discount rate applied to the estimated future 
earnings fail to take into account all risk factors which may affect the 
investment’s future earnings, the outcome of the valuation would not reflect 
the actual value of the going concern.
As a result of the mentioned potential issues regarding the prospective levels 
of cash flow and the discount rate, the application of the income based 
approach, in relation to the same investment at the centre of an investment 
dispute, but based on different levels of forecasted cash flows and/or discount 
rates, can lead to significant disparities in the outcomes of such valuations.  
For instance, in Tecnicas Medioambientales Tecmed S.A. v. Mexic, the 
calculations regarding the value of the same investment under the income 
approach by different experts (the experts appointed by the claimant, and 
respectively by the respondent) had very dissimilar results.  In this case, the 
tribunal ‘noted […] the remarkable disparity between the estimates of the two 
expert witnesses’, aspect which ‘lead the Arbitral Tribunal to disregard such 
[discounted cash flow]
622
methodology to determine the relief to be awarded 
to the Claimant.’
623
  The disproportion between the valuations results reached 
by the parties’ experts in this case is evident, as pursuant to the same DCF 
methodology, while the claimant’s expert calculated an investment value of 
US$ 52 million, the respondent’s expert reached US$ 2.1 million in an 
optimistic version, and US$ 1.8 million in a conservative version.
624
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In view of the elements presented above, it may be concluded that all 
valuation methods can be employed to assess the value of going concern 
investments.
Nevertheless, from the perspective of compatibility between the assessment 
of going concern investments in investment disputes and the applicable 
valuation approach, and subject to appropriate information being available 
for the purposes of carrying out the calculations, the income approach may be 
considered the most suitable approach for the calculation of the value of 
going concerns in investment arbitration.  The main advantage of the income 
based approach relates to the fact that it reflects, in the valuation outcome, 
the main feature of going concern investments, namely their capacity to 
generate income for their owners.
The income approach is followed by the market approach, which can take 
into account, indirectly, the future incomes to be produced by the going 
concern investment, if a valuation method based on EBIT/EBITDA is 
applied.  Finally, the asset based valuation approach may also be applied to 
going concern investments, although such approach disregards the income 
generating features of going concern investments (as well as their track 
record of earnings), but has the advantage of eliminating the risk of double 
counting which may arise in investment disputes.
5.1.1.3 Investments in Financial Distress
As mentioned under chapter 4 above, there have been investment disputes when arbitral 
tribunals were called to decide the value of investments in financial distress.
625
  The term 
‘distressed investment(s)’ (and/or ‘investment(s) in financial distress’) is used herein to 
indicate enterprises which are about to enter into, or are already subject to, insolvency, 
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bankruptcy, liquidation or similar procedures originating from the fact that the 
respective entities are unable to pay their debts as such debts become due.  The present 
section analyses the valuation approaches from the perspective of assessing the value of 
distressed investments in investment arbitration.
(i) The Asset Based Approach
In case of regular, not financially distressed investments, the asset based 
approach involves the assessment of the value of investments by taking into 
account the historic costs of assets (which are discounted by a depreciation 
factor in order to reflect the assets’ value as of the valuation date) and 
liabilities acquired by the investment.  For distressed investments, the asset 
based approach includes a special valuation method, namely the liquidation 
value method, which calculates the value of a business as if its operations and 
functioning would be terminated, and its assets would be sold piecemeal, in 
an orderly or forced sale.  The liquidation value method is the reverse of the 
DCF method, as the latter takes into account the income producing features 
of a business as if the investment would continue to carry out its operations.
In a forced sale scenario, the assets comprising the investment are sold 
separately, at an auction lasting usually not more than one or two days, where 
the highest bidder adjudicates the assets put on sale.  A forced sale has a 
specific marketing system, which consists in limited publicity in the media or 
legal journals (e.g., forced sale portals, insolvency or bankruptcy 
publications), usually not more than strictly mandated by the insolvency or 
bankruptcy regulations and depending on the limited funds available to the 
enterprise whose assets are put on sale.  An orderly sale implies more 
elaborated advertising and marketing, negotiations with potential buyers and
a longer period during which the assets are on sale.  In both forced and 
orderly sale cases, the potential buyer is knowledgeable of the difficult 
financial situation of the investment and may thus use this information to 
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obtain better terms (consisting mainly in a lower price) in a potential sale-
purchase deal.
From this perspective, as usually financially distressed investments have 
limited or no prospects of continuing their operation (even after the 
implementation of a potential restructuring process), the asset based approach 
implemented through the liquidation value method is appropriate for the 
valuation of such investments.  Nonetheless, in order to accurately establish 
the liquidation value, the costs associated with the financially distressed 
investments at the centre of investment disputes (e.g., insolvency or 
liquidation costs) must be subtracted (along with other liabilities pertaining to 
the investment) from the value obtained for the potential sale of the 
investment’s separate assets.
Although from the array of valuation methods currently available to 
arbitrators and valuation experts, the liquidation value method appears as the 
most appropriate for the valuation of distressed investments, such method 
also has its deficiencies.  For instance, in case of investments which are at the 
centre of insolvency proceedings, there is a possibility for such investments 
to recover and become profitable,
626
provided that the insolvency measures or 
reorganisation plan(s) implemented by the judicial administrator (or similar 
bodies managing the investment during the insolvency stage) are successful.  
Thus, in this particular case of investments in financial distress 
(i.e., enterprises at the centre of insolvency proceedings), the value obtained 
in a liquidation sale might not accurately reflect the real value of the 
investments, nor the investments’ highest and best use.  For this reason, in 
investment disputes where arbitral tribunals have information indicating that 
the distressed investment subject to assessment would likely recover and 
become profitable following a restructuring process, valuation approaches 
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Official Publications of the European Communities, Luxembourg, 1997), pp. 15-16.
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alternative to the liquidation value method would need to be implemented, in 
order to also consider the future economic prospects of the insolvent 
business.
(ii) The Market Based Approach
The transactional practice of recent years indicates that the sale (and, 
respectively, acquisition) of distressed investments (as a whole) has become 
more common (for instance, in the real estate or banking
627
sectors).  As the 
available investment arbitration jurisprudence does not include cases when 
the value of distressed investments was established under the market based 
approach, it remains to be seen if the expansion of transactional practice 
involving distressed businesses would eventually trigger the application of 
the market based approach to distressed investments at the centre of 
investment disputes, as such application, although very circumstantiated, 
cannot be excluded.
However, the application of the market based approach for the valuation of 
investments in financial distress depends primarily on whether a market for 
the investment in financial distress, as a whole, can be identified.  The 
existence of a market where the separate assets comprising the investment are 
transacted piecemeal would not suffice for the assessment of the distressed 
investment as a whole.  Instead, the prices at which separate assets are 
transacted on their respective markets may become relevant under an asset 
based valuation scenario of the same investment, for instance when the 
liquidation method is applied.  In addition to the existence of a market for 
distressed investment, the distressed investments involved in previous 
transactions should prove sufficient elements of similarity with the 
investment subject to valuation so as to render possible the use of such 
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investments (and data on values involved in past transactions) as benchmarks 
or value indicators for the particular distressed investment subject to 
valuation in an investment dispute.
Even when the conditions regarding the existence of a market and adequate 
comparable(s) are met, when aiming to assess the value of a distressed 
investment by using the market based approach, an additional aspect to be 
considered is that the value involved in a transaction with a distressed 
investment may not reflect the arm’s length value of the investment, but a 
different type of value.  As mentioned, a potential buyer of a distressed 
investment would be informed of the financial difficulties of the distressed 
investment for sale and, if the case, of the fact that the potential sellers of the 
distressed investment are under compulsion to sell.  Such potential buyer 
would try to speculate this circumstance in order to obtain a lower price for 
the investment (reduced by a ‘distress discount’
628
), which would result in the 
price obtained in a (hypothetical) transaction involving an investment in 
financial distress not necessarily reflecting the arm’s length value of the 
respective investment.
Moreover, the fact that, in a hypothetical transaction, the potential seller of an 
investment in financial difficulty would be under compulsion to sell raises 
the question whether the value obtained in such transaction is, in fact, market 
value, or another type of value.  Although no conclusive answer may be 
formulated, in consideration of the fact that the market based approach would 
not imply that the investment is disassembled and sold by pieces (as would 
be the case in a liquidation scenario), but instead is sold as a whole to a 
potential purchaser (willing to take over, at the same time, both assets and 
liabilities comprising the investment in financial difficulty), it could be 
considered that we may be in the presence of a special type of market value 
(which may be referred to as ‘distressed market value’, as it reflects the 
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regular market value of the investment subject to valuation, reduced by a 
distress discount).
Therefore, the potential application of the market approach to investments in 
financial distress depends on the cumulative assessment of three main 
elements: (i) the existence of a relevant market for the distressed investment 
as a whole, (ii) the existence of appropriate comparable investments for the 
valuation, and (iii) factoring in the distress discount.  As each of these 
elements may impact the result of the valuation, the application of the market 
based approach in investment arbitration would be acceptable for distressed 
investments only when all the above elements are established with certainty.
(iii) The Income Based Approach
For most distressed investments, their prospects of continuing operations and 
generating revenues are virtually impossible to establish with certainty.  
Thus, the distressed investments subject to valuation would not qualify as 
going concerns.  Because, on one hand, the potential application of the 
income based approach to investments in general is conditional upon 
establishing that the investment at the centre of arbitration proceedings and 
subject to valuation is a going concern (with a proven track record of 
operations and satisfactory prospects of continuing operations and generating 
revenues in the future) and, on the other hand, an investment in financial 
distress is usually unable to demonstrate future prospects, the potential 
application of the income based approach to investments in financial distress 
would be impossible in most cases.
This idea is reinforced when observing that the problematic financial 
standing of a distressed investment indicates that, if the respective distressed
investment would continue to carry out its operations in the same manner as 
they have been previously conducted, the investment would likely incur 
supplementary debts which would deepen its pre-existing poor economic 
standing.  Thus, if, in a hypothetical scenario, the value of an investment in 
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financial distress were established under the income based approach, the 
valuation exercise would have to compute minor levels of cash flows and 
revenues, paralleled by operating and capital expenditures matching or
exceeding the level of the investment’s cash flows and revenues during the 
same period of time.  Consequently, in this case, the income based value of 
an investment in financial distress could be positive and close to zero (when 
the aggregated discounted cash flows are approximately at the same level 
with the foreseeable expenses), or even below zero (when the foreseeable 
expenses exceed the aggregated discounted cash flows).  While such minor 
or negative values might be justifiable under the income based approach, 
they might however not reflect the highest and best use of the distressed 
investment,
629
since the investment’s assets, if sold in a liquidation scenario, 
would exceed the low or negative values obtainable under the income based 
approach with respect to the same investment.
Nonetheless, because distressed investments have uncertain prospects of 
continuing operations, and are in most cases unable to offer reliable 
information regarding the probable levels of cash flow to be generated, it 
may be concluded that, in principle, the value of such distressed investments 
cannot be established through the income based valuation approach.  
However, this deduction may not be generally applicable since there may be 
(and have been, especially outside the investment arbitration area
630
) 
exceptional cases when distressed investments recovered and turned 
profitable, even though they have undergone insolvency or restructuring 
proceedings.  Thus, for distressed investments, the income based approach 
may be applicable, by way of exception, subject to the assessment of the 
potential chances of success (or failure) of restructuring, reorganization and 
insolvency actions carried out in relation to the distressed investment subject 
to valuation.
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The existing investment arbitration case law and doctrine offer limited 
information regarding the indicators which would enable an arbitrator or 
valuation expert to reach the conclusion that a distressed investment has the 
potential to recover to normal profitability parameters after a restructuring (or 
business healing) process, and thus to allow the application of an income 
based method for its valuation.  In any case, the chances of accurately 
establishing if an investment is able to successfully recover after a business 
restructuring process increase if the restructuring process has reached an 
advanced stage by the time of the investment dispute proceedings (and more 
data regarding the probable outcome of the restructuring process is 
available).  At the same time, even if it can be established that the investment 
would recover following a restructuring process, the arbitrator or valuation 
expert must also further ascertain to which extent the previous track record of 
earnings generated by the investment prior to its restructuring might be or not 
still relevant for the investment’s restructured activity going forward, since 
during the restructuring process the investment might have removed or added 
certain department(s) or line(s) of business, and thus its structure of earnings 
and cash flows prior to the restructuring may no longer correspond to the 
cash flows to be generated after the restructuring.
In light of the above, in most investment disputes dealing with distressed 
investments, the income based approach may not be applied since such 
distressed investments would fail to qualify as going concerns.  By way of 
exception, the income based approach may be employed for the valuation of 
distressed investments when the following two cumulative conditions are 
met: (i) the distressed investments offer sufficient data so as to enable the 
arbitrator or valuation expert to conclude that such investments would 
recover (after a business restructuring process) and would return to the status 
of profitable going concerns; and (ii) the track record of cash flows already 
generated by the distressed investment (prior to and during the restructuring 
process) is sufficient and reliable for the purposes of being used as the source 
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of information for the assessment of future cash flows to be generated by the 
investment following the restructuring process.
(iv) Summary
The asset based approach, implemented through the liquidation value 
method, is most suitable for the assessment of the value of distressed 
investments at the centre of arbitral proceedings.  This method does not 
require extensive assumptions for its implementation, but has the 
disadvantage of not being able to reflect the potential recovery chances of the 
distressed investment.
Under the income based approach, while the recovery chances of the 
distressed investment can be factored into the valuation, the application 
thereof to distressed investments involves a large number of speculative 
elements (e.g., the assessment of the potential success or failure of business 
restructuring procedures applied to the distressed investment, the reliance on 
information regarding cash flow levels registered prior to the restructuring 
process in order to establish the investment’s cash flows levels after a 
potential successful restructuring process etc.).  For this reason, the 
application of the income based approach to distressed investments is not 
advisable in the absence of sufficient and clear data on these elements.
Similarly, the potential application of the market based approach to distressed 
investments (regarded as a whole) is in principle not recommended because 
in most cases the potential sellers of a distressed investment would be under 
the compulsion to sell, and would not be ‘willing sellers’ as required in a 
normal (arm’s length) market based valuation.  However, by way of 
exception, the application of the market based approach (implemented 
through the comparable sales method) to distressed investments may be 
acceptable if a relevant market for distressed investments (seen as a whole) 
exists, the appropriate comparable(s) are identified and the distress discount 
can be accurately applied.
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5.1.2 Separate Assets
The types of investments subject to assessment in investment disputes also include 
separate assets, which may range from tangible assets (such as machinery, power plants, 
buildings, reserves of natural resources) to intangible assets (such as business 
opportunities, know-how, goodwill, market position).  For the purposes of this section, 
the term ‘separate assets’ indicates assets of significance in the investment context 
which, following actions of the host state, are expropriated, damaged, or made useless or 
unable to serve the purposes initially ascribed to them, regardless if the investment to 
which the assets belong formally continues or not its existence.
When a particular asset (such as a power plant or an oil field) represents the basis for the 
core business activities of an investment at the centre of arbitration, the state’s 
interference with such asset may even lead to the investment’s overall failure.  Thus, the 
valuation of a separate asset in the context of investment arbitration must consider both 
the intrinsic value of the asset, as well as the asset’s value in the context of the 
investment in which such asset is an instrumental part.  In consideration of these matters, 
the below analyse which valuation approaches may be used for the valuation of separate 
assets in the context of investment disputes.
(i) The Asset Based Approach
The asset based approach can assess the value of a separate asset based on the 
historic costs incurred by the investor for the acquisition thereof (under the 
invested amounts method), or by taking into account the financial amounts 
required to replace the asset subject to valuation with a similar product 
(under the replacement value method).  Likewise, the value under which 
separate assets are recorded in the accounting records of the investments may 
be used as a starting point for valuation, with the subsequent application of 
depreciation or depletion factors (pursuant to the book value method).
In spite of the clear compatibility between the asset based approach and the 
assessment of individual assets in investment arbitration, the actual 
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application of asset based valuation methods to separate assets is also 
influenced by the condition of the investment to which the separate asset 
under valuation belongs.  In the particular case of valuing separate assets 
comprised in investments in financial difficulties, the liquidation method may 
be more suitable in comparison with the other asset based methods, as the 
liquidation method considers the actual circumstances in which the separate 
assets may be disposed of (i.e., in a forced or orderly sale of assets potentially 
triggered by the investment’s problematic financial standing).
Furthermore, there are also types of separate assets (such as certain intangible 
assets) to which neither of the asset based methods would apply.  In this 
respect, the value of intangibles such as goodwill or market position 
associated with an investment (which may contribute significantly to the 
success thereof) cannot be assessed under the current asset based valuation 
methods.  This is a consequence of the fact that goodwill and market 
position, although viewed as intangible assets, have specific features which
trigger important consequences as regards valuation.  Firstly, goodwill and 
market position are not acquired by the investors at specific, definite costs 
(e.g., consumer preference towards a provider of goods or services cannot be 
bought against a fee), but are the outcome of synergistic aspects developed in 
time, such as quality of goods and services provided, responsiveness to 
clients’ requests, reputation, business acumen etc.  Consequently, the 
invested amounts method may not be used to assess the value of such 
intangible assets.  Secondly, goodwill or market position may not be replaced 
with similar resources simply by incurring new expenses.  Thus, the 
replacement value may not be involved for the valuation thereof.  Thirdly, 
goodwill or market position are not registered in the accounting documents of 
the investment to which they relate, matter which renders impossible the 
application of the book value methods for the assessment of such assets.  
Finally, goodwill or market position may not be sold or, respectively bought 
in a liquidation scenario, and consequently the assessment of such intangibles 
by way of a liquidation method grounded on financial results to be 
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potentially obtained as a result of a forced or orderly sale would be 
impossible.
(ii) The Market Based Approach
Under the market based approach, the value of separate assets can be 
established by reference to the values of previous transactions involving 
separate assets similar to the ones subject to valuation.
In cases when the separate assets which may require valuation are not listed 
and traded on the stock exchange, the valuation based on stock market prices 
is normally inapplicable.  However, when parts of the separate asset subject 
to assessment are traded directly, on a public market, the market based 
approach could prove acceptable for the valuation of such separate assets in 
the course of investment disputes.  This is due to the fact that, when valuing 
natural resources (such as oil reserves, mines of precious metals, timber 
exploitations, coffee plantations etc.), the prices for which such resources are 
bought and sold on the commodities markets can be used for establishing the 
overall value of the investment comprised of such assets.  For instance, the 
value of a metal reserve from a mining facility may be assessed starting from 
the estimated quantity of raw metal to be obtained from the facility, 
multiplied by the price at which the respective metal is traded on reputable 
commodity exchanges.  In such a case, an arbitral tribunal may take into 
account either the prices of the relevant commodity as of the valuation date, 
or the average prices of the commodity during a past reference period, as 
such prices are made available publicly by the main commodity 
exchanges.
631
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231
In case of assets for which no public markets exist, but nevertheless other 
separate assets similar to the ones subject to valuation have been sold and 
purchased in transactions between private parties, it is more cumbersome for 
arbitral tribunals to identify the precise prices at which such comparable 
assets were sold and purchased.  Data regarding historical prices involved in 
private transactions are usually not openly accessible because in most cases 
no public directories of private transactions involving separate assets exist.  
This difficulty is also doubled by the fact that the appropriate transactions 
involving assets similar to those subject to arbitration proceedings and 
valuation may not be easily identifiable at all, because the separate assets 
which may be found at the centre of investment disputes can be designed and 
built specifically to suit the investor’s needs in a particular and specific 
context.
At the same time, when no market (public or private) exists for separate 
assets at the centre of investment disputes (e.g., in case of innovative power 
plants, specifically designed and built production facilities or equipment), the 
market based approach is clearly unable to offer the valuation means for the 
assessment of such assets.
(iii) The Income Based Approach
The possibility of effectively employing the income based approach for the 
assessment of a separate asset at the centre of an investment dispute is 
correlated primarily with the qualification of the respective asset as a going 
concern.  Subject to the asset under valuation being regarded as a going 
concern, the additional conditions to be met in order to allow an income 
based valuation of the asset would relate to its proven track record of 
earnings, as well as the legitimate ability to generate cash flows in the future.
With respect to the potential qualification of an asset as a going concern, it 
must be noted that a going concern is typically comprised of a business or an 
enterprise.  For instance, the Governing Council of the United Nations 
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Compensation Commission refers to the concept of going concern as to an 
operating business: ‘the business affected was a going concern, i.e. it had the 
capacity to continue to operate and generate income in the future’.
632
  
Similarly, pursuant to the World Bank Guidelines, the concept of ‘going 
concern’ refers to ‘an enterprise consisting of income-producing assets’.
633
  
The World Bank Guidelines therefore clarify the relationship between the 
concept of ‘asset’ and the one of ‘going concern’: while a going concern 
comprises a multitude of assets, a separate asset may not be regarded as a 
going concern since the separate asset would lack the ability to generate 
revenues unless associated with other assets, business endeavours, financial 
investments, employment relationships, agreements with suppliers and 
customers, marketing activities, expenses etc.
In view of the above ideas, it must be admitted that a separate asset cannot be 
itself considered a going concern, and thus its value may not be accurately 
appraised directly under the income based approach.
Nonetheless, the income based approach may be used indirectly for the 
calculation of a separate asset’s value within the overall value of an 
investment.  This particular form of indirect assessment might be carried out 
when two different scenarios are compared.  The first scenario involves the 
assessment, pursuant to the income based approach, of the value of the 
complete investment (including the separate asset subject to valuation).  The 
results obtained following this assessment represent the ‘base case’ for the 
valuation.  The second scenario involves the assessment, also under the 
income based approach, of the value of the same investment as if the asset 
subject to valuation would no longer be part of the investment.  The results 
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obtained following such second assessment represent the ‘but for’ case.
634
  In 
the base case, the investment’s value is assessed considering the cash flows 
to be generated by the complete investment, while in the ‘but for’ case the 
value of the investment less the separate asset is assessed based on the cash 
flows pertaining to such portion of the investment. The difference between 
the value of the complete investment (on one hand) and the value of the 
investment less the separate asset (on the other) would indicate the cash flow 
generating capacities of the separate asset, and as a result the value thereof 
under the income based approach.
The possibility of using the income based approach in this indirect manner 
has its downsides, which relate to the fact that the synergistic value 
pertaining to the joint use of multiple assets in the context of the overall 
investment may not be effectively allocated to each of the assets which create 
synergistic value, and thus no part of such value can be apportioned to the 
separate asset subject to valuation in an investment dispute.  While the 
synergistic value would be entirely included in the base case, in the ‘but for’ 
scenario a different synergistic value would be involved (if any), because the 
assets and business endeavours which could have created synergistic value in 
the ‘but for’ case would no longer include the separate asset referred to 
above.  Thus, for the ‘but for’ case, it is highly questionable if the amount 
corresponding to the synergistic value of the investment’s remaining parts 
may be accurately calculated and included in the income based valuation, or 
if no amount should be applied at all in this respect.
Furthermore, because an income based valuation of a separate asset would 
imply comparing two different scenarios (the base case and the ‘but for’ 
case) for the purposes of calculating the income generating capability of the 
separate asset, and as the calculations under each scenario are based on a 
significant number of assumptions and variables, there is a substantial risk 
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that the outcome of the income based valuation would be inaccurate or 
speculative.
(iv) Summary
While the asset based approach is clearly suitable for the assessment of the 
value of separate assets value within investment arbitration proceedings, the 
potential application of either of the market based or income based 
approaches in case of such separate assets is significantly circumstantiated.  
The application of the market based methods to separate assets depends 
primarily on the existence of a relevant market (which could be identifiable 
especially in case of separate assets consisting of natural resources) and 
appropriate comparables.
As for the income based approach, a direct application of income based 
methods is inacceptable due to the fact that separate assets may not be 
regarded as going concerns.  However, an indirect application of the income 
based valuation method (based on a base case and on a ‘but for’ case, as 
detailed above) can be possible provided that appropriate evidence for the 
assumptions involved in such valuation are identified (e.g., future earnings, 
prospective associated expenses, life duration of the investment, discount 
rates).
5.1.3 Contracts
Within the extensive array of activities, rights and assets which may qualify as 
investments, contracts are among the most frequently used by investors for the setting up 
and development of their businesses in foreign countries.  Contracts qualifying as 
investments range from public-private partnership, concession and public procurement 
contracts, to typical investment agreements (such as Build – Operate – Transfer and 
Build – Own – Operate– Transfer).  Most types of investment contracts consist of 
regulated or administrative contracts (secured by investors with the host state or its 
administrative bodies, usually following public tenders and involving specific 
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restrictions to transfer) and private contracts (secured by investors with private persons 
from the host state, but sufficiently important so as to contribute to the host state’s 
development).
As contracts relevant in investment disputes involve large economic values, there is the 
question whether such contracts can be simply construed as assets, in which case a 
separate analysis of the valuation approaches which are better suited for such types of 
investments would be redundant, because the aspects regarding the valuation of separate 
assets would apply (as detailed above).  While from a broad perspective contracts can 
also be regarded as assets since they generate financial benefits to the investors which 
are parties thereto, the types of contracts encountered in investment scenarios are 
different in nature from regular commercial contracts, and thus surpass the condition of 
simple contracts or assets, by involving large expenditures, workforce, industrial 
processes and typical investment risks (including of a political and regulatory nature).  
As expressed in the legal doctrine:
It is absurd […] to deal under the same heading […] with an agreement between 
a state and an alien for the supply and purchase of a certain quantity of buttons 
and an agreement for the economic development of a great territory for a period 
of twenty years.
635
As the execution and performance of investment contracts imply more than the mere 
performance of services or delivery of tangible and intangible assets, and also 
commitments of a different nature than those included in regular commercial 
contracts,
636
investment contracts constitute a separate and distinct form of investment, 
and also assessed accordingly in investment arbitration proceedings.
The value of contract based investment is relevant both in investor-state arbitration 
dealing with breaches of investor-host state contracts (e.g., when the host state does not 
fulfil its undertakings arising from a concession agreement), but also in other cases when 
state interference negatively affects the contract (e.g., when the host state unilaterally 
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and unlawfully withdraws a licence enabling an investor to carry out the operations 
necessary for the fulfilment of an investor-host state contract, or of an agreement 
secured by the investor with a private entity).  In view of the above, the valuation 
instruments used for the assessment of contract based investment are analysed, from a 
comparative perspective, in the following sub-sections.
(i) The Asset Based Approach
The existence of a contract based investment is accompanied, in most cases, 
by the investor’s specific performance aimed at executing the contract 
(including, among others, the commitment of specific assets and/or expenses 
related to the fulfilment of contractual undertakings).  While the assessment 
of a contract’s value may be influenced by the level of expenses undertaken 
by the investor when securing the assets and services necessary for the 
performance of the contract, the financial benefits to be derived from the 
contract and the value of the contract may not be established by assessing the 
level of expenses undertaken in relation to performing the contract.  Some 
investors could make unnecessary expenses for the fulfilment of their 
contractual undertakings (thus incurring disproportionate costs when 
compared to the amounts strictly required for the performance of the 
contract).  Other investors could fail to allocate sufficient resources for the 
proper performance of a contract, which would be reflected in a lower than 
normal level of costs incurred in relation to the performance of the contract.  
In other words, the value of prospective proceeds to be derived from contract 
based investments, and thus the overall value of the investments, is not 
necessarily directly correlated with the value of expenses incurred by 
investors for the purpose of obtaining such proceeds.
As a consequence of the above, the asset based approach may only be used to 
establish the value of expenses actually incurred by the investor in relation to 
the fulfilment of the contract based investment.  However, it is unlikely that 
an investor would have entered into a contract in order to simply recover its 
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invested costs since, in most cases when developing an investment, the 
investor would also seek to obtain a profit which would make up for the 
political and commercial risks (including inflation) related to investing 
capital in a certain foreign country.  From this perspective, the asset based 
approach appears to assess only partially the value of contract based 
investments, without being able to evaluate the profit margin(s) envisaged by 
the investor in correlation with the expenses incurred, nor the value of 
intangibles – such as goodwill and market position – pertaining to a contract 
based investment.
Moreover, in the particular case of investment agreements for the provision 
of services, which imply the involvement of a lower proportion of tangible 
assets within the overall investment and rely on a larger proportion of labour 
and know-how resources by the investor, the asset based approach is unable 
to indicate the overall investment value based on the value of assets involved 
by the investor for the performance of the contract based investment, since 
most of such assets would belong to the host state.  This is the case of 
agreements for the operation of public services using assets of the host state, 
or investment contracts for the long term distribution of energy or natural 
resources through distribution networks owned by the host state etc.  In these 
scenarios, the asset based approach is unable to establish, based on the value 
of the assets and costs involved by the investor, the total value of the future 
services to be performed during the execution of a contracts.  As a result, for 
the reasons referred to above, the asset based approach does not represent a 
suitable tool for the assessment of contract based investments.
(ii) The Market Based Approach
The possibility to apply the market based approach for calculating the value 
of contracts qualifying as investments is limited by the fact that, in general, 
no market exists for such contracts.  An envisaged transfer between a 
potential willing seller and a potential willing purchaser, of a contract 
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qualifying as an investment, might not be possible in the first place because, 
among others, the contract could be awarded by a host state exclusively to a 
selected investor, in consideration of such investor’s experience or 
qualification (a so-called intuitu personae
637
contract) – aspect which would 
dismiss any potential attempt to replace the investor.  Even when the contract 
is not made on a personal basis, it may be subject to transfer restrictions, such 
as the consent of the other contracting party (e.g., the host state or a 
governmental authority), expressed by way of a legislative enactment or an 
administrative deed – which would render impossible an unconditional, open 
market sale and purchase of the contract.  In this latter case, transfer 
restrictions may be apply as a result of being expressly included in the 
investment contract, or because of the existence of special provisions to this 
end in contract’s governing law.
In consideration of such transfer restrictions, investment contracts themselves 
usually cannot form the subject matter of a transaction, and thus may not be 
assessed directly under the market based approach.  However, the corporate 
entity used by the investor in order to enter into the contract may be subject 
to transfer from the investor to third parties.  Thus, instead of aiming to 
assess, under the market based approach, the value which might be involved 
in a deal involving the contract as the main asset, an arbitrator might try to 
establish the value of a share deal involving the enterprise which is a party to 
the contract.  Even though theoretically possible, such indirect assessment of 
investment contracts under the umbrella of share deals may be implemented 
only in cases when contracts held by the investment vehicle do not include 
termination provisions related to the change of control or to other 
shareholding changes in the corporate structure of the investment vehicle.  
Otherwise, there would be no guarantee that, in a potential sale-purchase 
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transaction envisaged by a market based valuation, the investment contracts 
would be transferred together with the investment vehicle. 
Consequently, given the limited compatibility between the market based 
approach and contracts qualifying as investments, such approach appears to 
have a very narrow applicability in investment disputes for the valuation of 
investment contracts.
(iii) The Income Based Approach
The investment arbitration practice recognises the possibility to determine the 
value of investments, as well as future profits, by taking into consideration 
the information included in a contract.  As mentioned in chapter 4, in the 
ICSID case of PSEG v. Turkey, the arbitral tribunal stated that a ‘self-
contained and fully detailed contract can well determine a basis for the 
calculation for future profits’.
638
The compatibility between income based valuations and investment scenarios 
based on contracts appears to be well justified, provided that the contract 
based investment subject to valuation includes the details necessary for the 
calculation of future cash flows to be generated as a result of its performance.  
Thus, the income based approach may be used for the valuation of contract 
based investments in consideration of the revenues to be generated as a result 
of the contracts’ performance.
In this context, an important distinction regards the potential valuations of 
several types of contracts.  In case of investment contracts involving 
successive performances, the income based approach is able to determine the 
level of future cash flows associated with such performances and 
subsequently, by way of applying a discount rate to the estimated cash flows, 
to establish the investment contract value as of the valuation date.  However, 
in case of contracts which imply a single, one-time performance (Latin: 
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) (e.g., the delivery of an asset doubled by the payment of such 
asset), the income based approach does not prove useful, since in this 
instance a stream of future cash flows to be assessed does not exist and the 
revenues are obtained all together.  Nonetheless, such single performance 
agreements would usually not qualify as investments and would thus not be 
subject to assessment within investment disputes because, as noted in the 
investment law doctrine, in order to qualify as an investment, an activity 
must have, among others, a certain duration which would allow the 
respective activity to contribute to the host state’s development.
640
In light of the above, the income based approach is recommendable for the 
assessment of long term contracts with multiple performances which qualify 
as investments, since this approach considers the future revenues generated 
by contracts, as well as the expenses necessary to produce such revenues.
(iv) Summary
The income based approach is applicable for the assessment of contract based 
investments in the case of long term contracts, provided that sufficient details
with respect to future cash flows may be identified by the arbitral tribunal 
within the contracts subject to assessment.  The market based approach is 
unsuitable for the direct assessment of contracts’ value, but may be 
applicable indirectly (under certain circumstances) for the purposes of 
assessing the value of contract based investments on the basis of the value of 
the corporate vehicles used for the conclusion and performance of the 
contracts.  Likewise, the asset based approach is able to assess only the 
contract related expenses, but not potential profits to be generated by 
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contracts, and as a result such approach is not acceptable for the valuation of 
contract based investments.
5.2 Second Perspective for Comparison: Type of Evidence Used to 
Implement the Valuation Approaches
As detailed in section 5.1 of this chapter 5, certain valuation approaches and 
particular methods pertaining to such approaches are more suitable than others 
for the assessment of different types of investments at the centre of international 
investment disputes.  For instance, for investments qualifying as going concerns, 
the income based approach implemented through the DCF method could be the 
most appropriate if relevant information regarding past operations and future 
earnings are available.  The abstract compatibility between a valuation approach 
(or method) and a particular type of investment must be however doubled, in 
actual investment disputes, by the existence of appropriate documentary 
evidence which would enable the implementation of those approaches or 
methods which are compatible with the investment subject to valuation.
Because the potential sources of information pertaining to an investment subject 
to arbitration may be decisive in the selection and application of particular 
valuation approaches (or methods), the current section is aimed at assessing, in 
the context of investment disputes where multiple sources of data are presented 
before arbitral tribunals, which of the existing valuation approaches (if any) may 
be preferable  when carrying out valuations based on such sources.
This section evaluates the manner in which the existence (and administration) of 
certain types of information related to the investment at the centre of the arbitral 
dispute may impact the selection of a particular valuation approach or method to 
the detriment of others.  Subject to such selection, the valuation exercise might 
be itself influenced, as well as the final value attributed to an investment and, 
consequently, the quantum of damages which may be awarded to the investor 
involved in the dispute.  
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While the current section is aimed at assessing the available valuation 
approaches from the perspective offered by different arbitration contexts in 
which several types of evidence are presented to arbitral tribunals, this section 
does not analyse matters related to the application of the rules of evidence in 
investment arbitration. Instead, the below analysis is based on the assumption 
that the different types of evidence made available by the parties to investor-state 
arbitrations (as referred to below) are/were correctly administered before arbitral 
tribunals in accordance with the applicable rules of evidence, and that, 
consequently, they are admissible to arbitral tribunals. In view of such 
assumption, the thesis does not review technical aspects regarding administration 
of evidence, potential challenges of certain types of evidence, admissibility and 
weighting of evidence, or other similar issues that may occur in investment 
arbitration. This is explained by the thesis’ focus on valuation approaches, and 
does not imply that, in practice, the actual application of a valuation approach to 
a particular type of piece of evidence cannot be influenced, among others, by (i) 
the manner in which such piece of evidence was administered based on the 
applicable rules of evidence, and (ii) the advocacy involved to argue that a 
particular valuation approach should be applied for assessing the value of an 
investment based on a particular type of evidence. On the contrary, both such 
aspects can significantly impact the acceptance and weighting of evidence in 
investment disputes, and, as a result, the application of a particular valuation 
approach for the selected evidence. While the administration of evidence is 
mainly objective because it is governed by clear rules (such as the International 
Bar Association Rules on the Taking of Evidence in International Arbitration
641
), 
the matters pertaining to the weighting of evidence and the advocacy involved by 
the parties’ counsels before arbitral tribunals in connection with the available 
evidence are areas where subjective aspects may occur. Such subjective aspects 
may relate to both the parties counsels’ ability to advocate the selection of the 
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evidence which are favourable to their clients, as well as to the discretionary 
powers of arbitral tribunals to assess and appreciate, sometimes with an accepted 
margin of error, the evidence made available by the parties. Such matters are 
however procedural aspects which may relate to and apply for all types of 
evidence available in investment disputes, and not only to quantum related 
evidence relevant for the assessment of the value of investments, and as a result 
they are not analysed in the present research.
In view of the above assumptions, the sub-sections below analyse the relations 
established between the valuation approaches and the main types of information 
involved in quantum related matters within investment disputes, namely 
(i) financial statements, (ii) business plans, and (iii) evidence of previous 
transactions.     
5.2.1 Financial Statements
5.2.1.1 Overview
In investment disputes, financial statements represent one of the sources of 
information
642
invoked by claimants for the purposes of demonstrating the value of their 
investment.  While some corporate entities have their financial statements drafted based 
on national versions of the generally accepted accounting principles (GAAP), more and 
more businesses, especially multinational companies, have their financial statements 
elaborated based on the guidelines included in the International Financial Reporting 
Standards (IFRS
643
) developed by the International Accounting Standards Board 
(IASB).  In case of multinational companies, the adoption of IFRS facilitates the 
collection of financial data in accordance with similar principles throughout the entire 
group, the facile transmission and consolidation of financial data from subsidiaries, as 
well as the interpretation and analysis of such data in a centralised manner, thus enabling 
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the management to have an overall perspective and to take informed decisions regarding 
the multinational group as a whole.
A complete set of financial statements regarding profit oriented businesses (as in the 
case of investments which may be at the centre of arbitral disputes) includes, pursuant to 
the IFRS, the following documents: statements of financial position (previously known 
as balance sheets), statements of comprehensive income (previously known as income 
statements), statements of cash flows, descriptions of accounting policies, and notes to 
the financial statements.
644
  In principle, financial statements are prepared on a going 
concern basis (i.e., as if the company for which the statements are drafted would 
continue its operations), save for the cases when the respective company is expected to 
cease its activities or enter into liquidation.
645
  For ease of reference, and because of their 
relevance for this research, the main features of each of the financial statements are 
concisely presented below.
A. Statements of financial position (or balance sheets) illustrate an entity’s 
financial situation at a certain moment in time, and for this reason they have 
been referred to as ‘snapshot of a company's financial condition’.
646
  The 
statements of start-up companies and enterprises at an early stage of 
economic development are usually simple, while the statements of mature 
and complex businesses are more elaborated (in such latter case, complex 
businesses could also have separate balance sheets for their divisions).  While 
a company’s management may choose the most appropriate presentation 
format for its statements of financial position, the actual content thereof 
includes, as a minimum, information on three main aspects relevant for a 
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profit oriented entity, namely (i) assets, (ii) liabilities and (iii) ownership 
equity.
647
With respect to assets, the statements of financial position may include data 
regarding both current assets (e.g., cash, cash equivalents, cash receivables, 
prepaid expenses) and non-current assets (such as property, plant and 
equipment, investment property including real estate, intangible assets, 
biological assets like livestock).  The subdivision of statements of financial 
position pertaining to liabilities includes information regarding payable 
amounts, provisions (e.g., for the guarantees constituted by the company and 
judicial proceedings involving the company), financial liabilities (such as 
promissory notes), tax liabilities (for income tax, value added tax etc.).  The 
ownership equity section of statements of financial position regards 
information related to controlling interest (including issued capital and 
reserves attributable to the company’s owners), non-controlling (or minority) 
interest, and retained earnings (i.e., company’s earnings which have not been 
distributed to shareholders but have been kept in the company).
648
B. Statements of comprehensive income (also known as income statements) 
illustrate a company’s financial performance over a period of time, in 
complementarity with the statements of financial position (or balance sheets) 
which present a company’s financial situation only at a certain date.
Among the items included in statements of comprehensive income are the 
revenues obtained by the company during the reference period, the costs and 
expenses corresponding to revenues (such as finance costs, tax expenses, 
losses), as well as the total income obtained by the enterprise.
649
  The 
statements can have a simplified format (the so called ‘single-statement 
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approach’, which calculates the aggregate value of revenues, and deducts the 
expenses in order to describe the value of income), or an extensive content 
(the ‘two-statement approach’, which also includes information about gross 
profit, operating expenses and taxes).
C. Statements of cash flows include information on the expected levels of 
inflows of cash and cash equivalents, as well as outflows of cash registered 
by a company during a specific timeframe.
650
  Statements of cash flows are 
used to analyse the level of a company’s liquidities, the discrepancies 
between the amounts receivable and the amounts payable, as well as the 
company’s ability to pay its debts as they fall due.
Pursuant to the International Accounting Standard (IAS) 7 on the Statement 
of Cash Flows, statements of cash flows should present distinctively cash 
originating from, and respectively cash spent during, several types of 
activities, such as operating, investing and financing activities.
651
D. The other financial documents prepared as part of the financial statements in 
accordance with IFRS are the description of accounting policies and the notes 
to the financial statements.  Such documents have an explanatory and 
organizational nature.  The description of accounting policies include data on 
the accounting methods and basis used for the elaboration of the financial 
statements, while the notes may include information ancillary to those 
presented in the main statements, as well as general conclusions and 
assessments as regards the company’s activity going forward.
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5.2.1.2 Compatibility of Financial Statements with the Application of Particular 
Valuation Approaches
For the purpose of assessing the compatibility between financial statements and the 
application of a particular valuation approach or method, it can be noted that the general 
term of financial statements includes several documents regarding an entity’s economic 
standing (the statements of financial position, statements of comprehensive income, 
statement of cash flows), as well as documents with an explanatory and predictive nature 
(the description of accounting policies and the notes to the financial statements).
Each document comprised under the broader umbrella of ‘financial statements’ is aimed 
at illustrating a different financial feature of the enterprise for which the financial 
statements are elaborated.  For this reason, it would be unfeasible to establish a 
correlation between the existence of financial statements (in a complete set) and the 
application of a particular valuation approach or method.  However, if each document 
comprising the set of financial statements is taken into account individually, the features 
of such separate document may indicate the compatibility with particular valuation 
approaches or methods – as detailed below.
A. In case of statements of financial position (or balance sheets), the fact that 
these documents present an entity’s financial situation at a certain moment in 
time by reference to the values of assets and liabilities represents a factor 
which would render such statements suitable primarily for the application of 
the asset based approach.  Because under the asset based approach the overall 
value of the investment at a particular date is established starting from the 
value of the investment’s constituent assets, less the value of the liabilities, 
the statements of financial position can be used mainly for the purposes of 
calculating the investment’s value under the asset based approach.
In subsidiary, the statements of financial position (or balance sheets) offer 
information on the overall state of the investment, as they indicate the level 
of liabilities and the funds available for the payment of such liabilities.  
Statements of financial position clearly show if there are discrepancies 
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between the level of liabilities (on one hand) and the level of assets (on the 
other hand) in case of the investment subject to valuation.  When the level of 
liquid assets is higher than the level of liabilities, the investment would 
generally qualify as a going concern (provided however that it has a 
sufficient history of operations, of minimum two or three years), while a 
negative discrepancy between the two could be regarded as an indicator that 
the investment is in financial difficulties, aspect which would trigger the 
potential qualification of the investment as an entity in financial distress.  For 
this reason, the information comprised in statements of financial position 
may also impact the selection of the suitable valuation method (such as the 
DCF method in case of going concerns, or the liquidation value method for 
investments in financial distress).  It should be noted however that the 
statements of financial position reflect the situation of the investment at a 
certain moment in time, and thus the data included therein should not be 
extrapolated to any periods of time prior or subsequent to the date of the 
statement.  For the same reason, the statements of financial position only 
appear to have a limited applicability for the purposes of assessing the future 
income to be generated by an investment.
One of the investment disputes where the information comprised in balance 
sheets (or statements of financial position) was deemed relevant by the 
arbitral tribunal is Saluka Investments BV v. The Czech Republic. The 
tribunal referred to several operations registered in the balance sheets of one 
of the major Czech banks (Investiční a Poštovníbankaa.s. – IPB) in which the 
claimant (Saluka) became majority shareholder following a privatization 
process carried out by the Czech state.  The claimant was at its turn a 
subsidiary of an important Japanese investment banking conglomerate, the 
Nomura group.  In its partial award, the tribunal recognised the level of 
investment made by the claimant’s affiliate Nomura Europe by reference to 
IPB’s balance sheet which recorded a significant increase of approx. US$348 
million.  In its award, the tribunal stated as follows:
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62. On 8 March 1998 Nomura Europe signed a Share Purchase Agreement 
with the NPF for the purchase of its approximately 36% holding of 
20,620,083 IPB shares for about CZK 3 billion.  The Agreement 
contemplated that Nomura Europe could transfer its shares to any special 
purpose company, trust, foundation, Anstalt or other entity, and provided 
also for a capital increase in IPB by a subscription of 60,000,000 further 
shares at CZK 100 per share, and for Nomura to reasonably endeavour to 
procure the underwriting of CZK 6,000,000 of subordinated debt.  The 
total strengthening of IPB’s balance sheet was thus some CZK 12 billion 
(about US$348 million).  […] Nomura Europe subscribed to all of those 
shares, at CZK 100 per share.
652
In the above case, the tribunal stated that the issues regarding quantum were 
to be assessed in the second part of the arbitration (for which tribunal 
retained jurisdiction)
653
, which however did not take place.  As a result, it can 
be presumed that, since the tribunal referred to the amounts which indicated a 
strengthening of IPB’s balance sheet, such amounts would have also been 
used by the tribunal for the purposes of the final valuation of the investment 
at the centre of the dispute.
B. As regards statements of comprehensive income (also known as income 
statements), the fact that such documents present the income registered by an 
investment during a specific period of time implies that they may be used 
primarily from an income approach perspective.  Based on the income 
statements, the level of past cash flows generated by the investment during 
the reference period may be obtained.  In conjunction with other evidence 
demonstrating the investment’s prospects of continuing activities, the data 
regarding past income and cash flows may be used to assess the future cash 
flows to be produced by the investment during its estimated lifespan.  While 
income statements may lay the basis for an income based assessment of the 
investment’s value, in order to be successfully used under the income based 
approach such documents must also be accompanied by information on the 
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investment’s future generating prospects, estimated lifespan and discount rate 
applicable to the envisaged stream of cash flows.
A clarifying example regarding the use of income statements when 
establishing the future income to be generated by an investment may be 
found in Patrick H. Mitchell v. Congo.  In this case, the tribunal determined 
the past income obtained by the investment during several years of operations 
on the basis of income statements, then decided that the average past income 
represents a reasonable basis for calculating future earnings.  In its decision, 
the tribunal stated as follows:
80. On the basis of the statements of income and the billings filed as 
evidence of such income, the Tribunal is satisfied that the incomes referred 
to in these statements are related to services provided by the Claimant’s 
firm in the DRC.
82. The income statements relating to the accounts in the USA and the 
RSA are supplemented by (1) the journal recording all incomes and 
expenses, (2) bank statements, (3) a list of payments of client fees and (4) 
billings to clients.
88. The analysis of the statements presented and of the information further 
provided by Claimant lead the Tribunal to the understanding that the 
effective profit was US$ […] for 1996, US$ […] for 1997 and US$ […] 
for 1998. […].
91. Claimant contends that in order to assess the level of profitability 
which would have occurred in the future, the appropriate figure is 
determinable by averaging the three years 1996 to 1998 either by simple 
average or weighted average.  In the Tribunal’s view, such an approach is 
reasonable in light of the important variations in the annual results.
654
Furthermore, as the statements of comprehensive income usually include data 





methods within the market based approach can also be implemented 
for the purposes of establishing the value of an investment in an arbitration 
scenario where statements of comprehensive income are available.  A 
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straightforward example of the manner in which an investment’s EBIT may 
be identified on a statement of income is given in the economic doctrine of 
financial investment through the following illustration of a simplified 
statement of income:
657





Cost of goods sold $7,943
Selling, general and administrative expenses $8,172
Depreciation and amortization $960
Other expenses $138
Total operating expenses $17,213
Operating income $3,225
Non-operating income $130
Earnings before Interest and Taxes (EBIT) $3,355
Financial income $45
Income before Interest Expense (IBIE) $3,400
Financial expense $190
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As indicated above, the EBIT level may be easily identified from the data 
included in statements of comprehensive income.  Even in cases when 
income statements do not specifically include a separate calculation of EBIT, 
the EBIT level may be obtained through a simple two-step calculation: in the 
first step, the operating expenses (administrative expenses, costs of goods, 
depreciation, amortisation etc.) are subtracted from the revenues obtained by 
the investment, so as to obtain the operating income.  In a second step, the 
non-operating income is added to the operating income so as to obtain the 
value of EBIT.  Similarly, EBITDA may be obtained by further adding to the 
equation the values pertaining to depreciation and amortization.
In spite of the above possibility, the existing practice of arbitral tribunals 
does not specifically refer to the option of using statements of comprehensive 
income for the purposes of establishing or calculating EBIT / EBIDTA, and 
thereafter the overall value of an investment involved in arbitration 
proceedings.  Potential explanations of this matter relate to the fact that the 
documentary sources of information regarding EBIT / EBITDA are not 
always precisely indicated by arbitral tribunals in awards, or to the fact that 
tribunals rely on data already processed by valuation experts and do not go 
into details related to the extraction of EBIT / EBITDA indicators during the 
valuation process.
C. The statements of cash flows include data on the expected levels of inflows 
of cash and cash equivalent.  The presence of such data in investment 
arbitration proceedings is relevant in connection with the application of the 
income approach for the valuation of investments, especially when the 
statements of comprehensive income pertaining to the investment subject to 
valuation are also available.  By contrast, as the information presented in 
statements of cash flows does not reflect the value of the investment’s assets, 
nor the value which may likely be obtained in a transaction on the open 
market for the sale of the investment or parts thereof, the existence of 
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statements of cash flow does not directly favour the application of the asset 
based and market based approaches to valuation.
For the same reasons presented in case of statements of comprehensive 
income, in subsidiary, the EBITDA / EBIT methods within the market based 
approach can also be used for the purposes of establishing the value of 
investments in investment disputes when statements of cash flows are 
presented as evidence, as such statements also include information on the 
investment’s earnings.
5.2.1.3 Summary
In consideration of the fact that financial statements comprise a multiple set of 
documents, each of whom has its distinct scope and features, no particular valuation 
method may be considered the most suitable to be applied for the purposes of 
establishing the value of investments in arbitral disputes when all types of financial 
statements are presented as evidence.  Nonetheless, multiple valuation approaches may 
be considered suitable, depending on the type of financial statements prepared for the 
investment at the centre of arbitration, as follows: (i) in case of statements of financial 
position (or balance sheets), primarily the asset based approach; and (ii) in case of 
statements of comprehensive income (also known as income statements) and statements 
of cash flows, primarily the income based approach and, subsequently, the EBIT / 
EBITDA based valuation methods within the market based approach.
The multitude of valuation approaches compatible with the assessment of the value of 
investments based on financial statements raises however the question regarding which 
valuation approach or method, or which combination of approaches or methods, should 
be used in investment arbitration proceedings when a complete set of financial 
statements is brought before the arbitral tribunal.  In such cases, the presence of distinct 
types of statements which trigger the application of several valuation approaches (such 
as the income based and the asset based approaches) implies that all recommendable 
approaches should be used.  The results reached following the application of multiple 
approaches to financial statements would need to be, at a later stage, assessed and 
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selected by the arbitral tribunal in view of the type of investment which is subject to 
valuation in the dispute, until the final value of the investment is obtained.
5.2.2 Business Plans
5.2.2.1 Overview
Business plans are projections made by or for investors with respect to the forecasted 
expenses, revenues and profits to be registered by their investments, as well as the 
planned actions required for achieving such targets.
659
  Business plans may be developed 
internally by the investor’s personnel (in which case a certain degree of subjectivity may 
not be excluded), or by specialized consultancy firms not connected with the investor.
Business plans reflect the estimated future economic performance of the investment, 
during a foreseeable period of time, within a specific trade environment.  In most cases 
they are based on information regarding the strategy of the investment, market trends, 
consumer preferences, demand for goods and services, existence or inexistence of 
competitors, applicable legal environment, evolution of prices and cost of labour etc.  
Business plans do not have a standard content, and their substance may differ in relation 
to the purpose of each business plan and the user or recipient thereof.  A long-term 
business plan drafted in order to substantiate an investment’s application for financing 
may differ significantly from a short-term business plan produced for the purposes of 
obtaining corporate approvals from the management with respect to the development 
strategy to be implemented by the same investment.  Additional details regarding 
business plans are included in section 4.1.2.2.(iii) of chapter 4.
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5.2.2.2 Compatibility of Business Plans with the Application of Particular 
Valuation Approaches
Considering the information included in business plans, it may be affirmed that, in 
investment arbitration, business plans can be used for the purposes of arguing that an 
investor has legitimate expectations in implementing its investment in the host country, 
as well as for assessing the probable level of cash flows to be generated by the 
investment.
With respect to the first purpose of business plans (i.e., arguing the existence of the 
investor’s legitimate expectations), the investment arbitration practice upholds the idea 
that, in conjunction with other data presented before investment tribunals, business plans 
may be acceptable as evidence that investments to which such plans pertain have 
legitimate interests of continuing their operations in the host country.
660
  However, the 
concepts of business plan and legitimate expectation must not be confused, since the 
first regards the expected economic benefits to be produced by an investment, while the 
second relates to the expected treatment (including protection) that a foreign investor 
should have reasonably enjoyed from the host state in relation to its activities.  The fact 
that an investor elaborates business plans concerning the development of an investment 
in a foreign country does necessarily trigger the conclusion that such investor may also 
automatically invoke legitimate interests in actually pursuing its investment, or that such 
interests must benefit from a particular protection or special treatment from the host 
state.  As a result of such distinction, in a scenario when a host state negatively interferes 
with a foreign investment, it is questionable if the investor’s pre-existing business plans 
might be used by the affected investor to substantiate a claim (e.g., a claim based on the 
breach of the Fair and Equitable Treatment standard by the host state) solely because the 
investor had already developed business plans.  Conversely, pre-existent business plans 
could be invoked by investors before arbitral tribunals in order to substantiate monetary 
claims for lost profits in case the host state obstructs the investor’s actions of pursuing 
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and implementing its legitimate interests, if such legitimate interests are proved through 
the existence of various types of other evidence, in addition to business plans.
With respect to the second purpose of business plans in investment disputes (i.e., to 
indicate future cash flows), such documents are regarded as reliable evidence for the 
assessment of future cash flows to be generated by investments, and consequently for 
the calculation of the overall value of investments under the income based approach.  A 
relevant dispute regarding the correlation between the existence of a business plan for 
the investment at the centre of the dispute, and the application of an income based 
valuation method (namely, the DCF method), is ADC v. Hungary.  In this case, the 
arbitral tribunal stated as follows:
506. One of the Respondent’s main criticisms concerns LECG’s reliance on the 
2002 Business Plan of the Project Company (subject to minor adjustments) as a 
basis for the DCF calculations […], because it would not provide a reliable basis 
on which to base projections as to the future performance of the Project 
Company for the purposes of assessing damages.
507. The Tribunal disagrees since the 2002 Business Plan was approved by 
ATAA in a letter of December 11, 2001, a few days before the Decree was issued 
that led to the expropriation […].  The 2002 Business Plan, therefore, constitutes 
the best evidence before the Tribunal of the expectations of the parties at the 
time of expropriation for the expected stream of cash flows.
661
The mentioned award outlines the relationship between business plans and the 
assessment of the investments’ value under the income based valuation approach.  The 
fact that the 2002 Business Plan was regarded by the arbitral tribunal as the ‘best 
evidence’ of the expected cash flows to be generated by the investment is a clear 
indication that business plans may be amongst the most relevant evidence for the level 
of future cash flows to be produced by investments.
Nonetheless, since the investment at the centre of the abovementioned arbitration was an 
operating entity, with a proven track record of operations and earnings (i.e., a going
concern), the tribunal has not analysed the distinction between business plans for going 
concerns and business plans of start-ups, since such distinction would have been 
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irrelevant in the dispute.  Thus, the statement made by the arbitral tribunal cannot be 
viewed as a universal indication that business plans – in general – are the best possible 
evidence for the assessment of all types of investments’ expected cash flows and 
therefore the investments’ overall value (regardless of the type of investment, such as 
going concerns, start-ups, distressed investments etc.).
When the distinction between business plans for going concerns investments and 
business plans for start-up investments is also factored in the assessment of the 
relationship between business plans and the income based valuation approach, a nuanced 
conclusion can be reached.  While business plans for going concerns are substantiated 
by past performance, proven financial results and historic market indicators, the business 
plans for start-ups cannot rely on such past performance and thus involve a higher 
degree of risk of being speculative or subjective.  Additionally, business plans for start-
ups involve a larger number of assumptions for the start-ups’ activity when compared to 
business plans for established entities with a significant track record of operations and 
earnings.  Depending on the assumptions selected for business plans of start-ups, a 
significant bias element may influence the assessment of the envisaged performance of 
such entities which have just begun operation.  Thus, a more accurate conclusion is that 
business plans elaborated for investments qualifying as going concerns (based on the 
investments’ history of earnings and economic performance) are appropriate evidence 
for the income based valuation of such investments, while the business plans drafted for 
start-ups may not represent a source with a similar degree of reliability or objectivity in 
investment arbitration. 
This point may be further detailed in consideration of the fact that business plans can be 
elaborated by independent professionals, as well as by the investor itself, or through its 
personnel.  While business plans issued internally by the investor may be subjective or 
over-optimistic (as they might rely more on favourable assumptions regarding the 
investment’s activity going forward), the business plans issued by independent third 
parties generally constitute impartial evidence for the income based assessment of future 
cash flows to be generated by an investment, and the investment’s overall value.  As a 
result, from the possible types of business plans which may be presented by the 
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disputing parties in investment arbitration, the business plans elaborated by independent 
professionals in relation to investments qualifying as going concerns constitute 
appropriate evidence for the income based assessment of expected cash flows to be 
produced by such investments under the income based approach.
While the existence of business plans drafted by independent professionals for going 
concern investments clearly favours the application of the income based approach in 
investment arbitration (as explained above), no similar correlation may be established 
between existing business plans and the asset and market based valuation approaches.  
In this respect, the possibility to apply, in an investment dispute, the asset based 
approach would be generally dismissible when business plans are made available by the 
investor, because the asset based approach is aimed at establishing the value of 
investments in consideration of past expenses incurred by the investor while developing 
its investment, whereas business plans regard future actions to be implemented for the 
purposes of reaching financial targets.  As a result, business plans do not offer sufficient 
details regarding past expenses (even when they mention the material capabilities which 
the investment may employ in order to reach its targets) so as to ensure an accurate 
application of the asset based approach.  Similarly, the market based approach (that 
which calculates the value of investments based on past transactions involving similar 
businesses or parts thereof) does not find an appropriate source of information in 
business plans, as such plans include the envisaged future actions to be carried out by 
investments for the purposes of reaching financial targets, and not aspects relevant for 
the potential sale of investments.
5.2.2.3 Summary
The income based approach is the preferred valuation tool when business plans are 
presented in investment arbitration proceedings, to the detriment of the market and asset 
based approaches.  However, the existence of business plans (in general) does not 
automatically trigger the acceptability of income based methods.  On the contrary, 
business plans may be acceptable only provided that other conditions for the application 
of the income based methods (e.g., DCF or CCF) are also met, such as the condition 
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referring to the fact that the investment subject to valuation must also qualify as a going 
concern in order to allow the application of an income based valuation.  The existence of 
business plans for an investment, paralleled by an insufficient track record of successful 
past operations in relation to the same investment would render such business plans 
speculative and therefore inacceptable in investment disputes.
5.2.3 Evidence of Previous Transactions
5.2.3.1 Overview
In investment arbitration, previous transactions involving the investment at the centre of 
a dispute (or parts thereof) have proved relevant for the purposes of assessing the overall 
value of the investment as of the valuation date established by the arbitral tribunal.  
When previous transactions involving the same investment at the centre of the dispute 
(or parts thereof) have not occurred, or when there is no available evidence of such 
previous transactions, tribunals may also refer to evidence of transactions involving 
investments comparable to the one subject to valuation.  The similarity between the 
comparable businesses and the investment at the centre of the arbitral dispute renders 
possible the use of the economic data regarding the comparable businesses for the 
purposes of establishing the value of the investment subject to valuation in the dispute.
The generic term of ‘evidence of previous transactions’ used herein includes, with 
respect to both the investment at the centre of the arbitral dispute and the comparable 
investments, stock exchange prices at which the shares of listed companies are traded at 
a particular moment, the averages of such stock prices during a specific timeframe, sale 
purchase deeds regarding shares of private companies, binding offers of purchase made 
by third-party independent purchasers for the acquisition of businesses or parts thereof.
5.2.3.2 Compatibility between Evidence of Previous Transactions and 
Application of Particular Valuation Approaches
Since the evidence of similar transactions is based on market mechanisms, involves 
market prices and, overall, is market oriented, it can be affirmed that, in principle, 
evidence of previous transactions is primarily compatible with the market based 
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approach to valuation.  The evidence of previous transactions may be however 
successfully used within the market based approach if such evidence pertains to 
transactions occurred on an arm’s length basis, between independent parties which are 
not under compulsion to sell or buy, because otherwise the evidence would not be a 
reflection of the market value (but of a special value).  In this respect, it is relevant that 
the concept of ‘market value’ as referred to in the IVS regards: 
the estimated amount for which an asset or liability should exchange on the 
valuation date between a willing buyer and a willing seller in an arm’s length 
transaction, after proper marketing and where the parties had each acted 
knowledgeably, prudently and without compulsion.
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Consequently, unless the market related conditions referred to above for establishing 
market value are met by the previous transactions from which the evidence is derived, 
the evidence of such transactions would be inadequate for the purposes of determining 
investment value under the market based approach in an investment arbitration scenario.
When evidence regarding previous transactions is available, the sales price method 
within the market based approach may be used to establish the value of investments.  As 
an illustrative example in this respect, evidence regarding previous transactions and 
stock prices involved in such transactions have been used by the Iran-U.S. Claims 
Tribunal in Khosrowshahi v. Iran,
663
where the claimants requested an amount of USD 
8,080,742.79 plus interest for the alleged seizure and expropriation by Iran of the 
claimants’ shareholding interests in the Alborz Investment Corporation (‘Alborz’), the 
KBC Company and the Investment and Development Bank of Iran.
664
  When assessing 
the value of the claimants’ interest in Alborz, the tribunal relied on the prices of Alborz 
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shares on the stock exchange eight months before the expropriation.
665
  The tribunal 
pointed out that:
[The] Tribunal finds particularly relevant the evidence relating to known trading 
prices of Alborz shares.  Since the Tribunal’s valuation precedents suppose a 
willing buyer and seller in order to determine the full equivalent of the property 
taken, a contemporaneous market price is clearly the best available evidence of 
the value of Alborz shares.
666
In the abovementioned case, the tribunal used the trading prices from previous 
transactions involving Alborz shares to determine the value of Alborz shares at the 
valuation date.  Such evidence was regarded by the tribunal as ‘particularly relevant’ in 
the context of assessing the value of Alborz shares based on the ‘contemporaneous 
market price’, under the assumption of a willing buyer and a willing seller.  As indicated 
by the award, evidence obtained from previous transactions provides conclusive 
information for establishing the value of investments under the market based approach 
to valuation.
At the same time, in consideration of the nature of evidence of previous transactions and 
its connection to market forces and mechanisms, it is also clear that such evidence would 
have a limited applicability (if any) in an asset based calculation, since the type of 
evidence under discussion regards prices of shares or divisions of businesses, or 
particular assets from such businesses.  Therefore, previous transactions cannot be used 
directly, under the asset based approach, to calculate the overall value of investments, as 
such evidence does not indicate the book value, replacement value or liquidation value 
of investments.
In addition to the above, similar to the case of the asset based approach, the evidence of 
previous transactions does not provide information relevant for the purposes of 
establishing the value of investments under the income based approach, as the prices 
involved in previous transactions are not a suitable indicator of the future cash flow to be 
obtained by the investment, nor the investments’ profitability.
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5.2.3.3 Summary
In investment disputes when evidence of previous transactions is presented to arbitral 
tribunals, the market based approach is suitable for the assessment of such evidence and 
for the calculation of the investments’ value.  However, the income based and the asset 
based valuation approaches are inapplicable in investment disputes where evidence of 
previous transactions is presented.
5.3 Third Perspective for Comparison: Types of Damages to Which 
Valuation Approaches May Apply
The types of damages which are recognised in several national legislations as 
well as at international level are the (i) loss suffered or damage actually incurred 
(also known as damnum emergens), and (ii) loss of profits (also known as lucrum 
cessans).
667
One of the international legal sources which endorse both such categories of 
damages is represented by the International Law Commission’s Draft Articles on 
Responsibility of States for Internationally Wrongful Acts, which state that: ‘the 
compensation shall cover any financially assessable damage including loss of 
profits insofar as it is established.’
668
  The ILC Draft Articles reflect the general 
principle regarding the compensation of all actual and future damages, regardless 
of the origin of such damages.
Another international legal source, applicable primarily to damages occurred 
from contractual relationships, consists of the UNIDROIT Principles of 
International Commercial Contracts, which set forth that ‘the aggrieved party is 
entitled to full compensation for harm sustained as a result of non-performance.  
Such harm includes both any loss which it suffered and any gain of which it was 
deprived, taking into account any gain to the aggrieved party resulting from its 
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avoidance of cost or harm’.
669
  Similarly, the United Nations Convention on 
Contracts for the International Sale of Goods (‘CISG’) provides that ‘damages 
for breach of contract by one party consist of a sum equal to the loss, including 
loss of profit, suffered by the other party as a consequence of the breach.’
670
Considering the importance of the mentioned categories of damages, their 
applicability in investment disputes and thus their relationship with valuation 
mechanisms, the current section addresses the applicability of the valuation 
approaches, as well as their strengths and weaknesses, in the context of assessing 
damnum emergens and lucrum cessans in international investment arbitration.  
The analysis included in the present subsection proves useful in consideration of 
the fact that, in certain investment disputes, arbitral tribunals focus primarily on 
assessing directly the damages incurred by the investor, and not the overall value 
of the investment.  In other words, instead of assessing the overall value of the 
investment prior to the negative interference from the host state, and then to 
assess the value of the investment reduced following the negative interference, in 
some cases tribunals use the valuation approaches to establish directly the value 
of damages.  From this perspective, the current perspective for comparing the 
valuation approaches analyses the compatibility of the valuation approaches with 
the process of establishing the value of damnum emergens and lucrum cessans in 
international investment arbitration.
                                                          
669
Art. 7.4.2. (1), UNIDROIT Principles of International Commercial Contracts (2010), available at 
http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples201
0-e.pdf, accessed on 20 March 2013.
670
The United Nations Convention on Contracts for the International Sale of Goods (1980) 
(‘CISG’), Article 74, available at http://www.cisg.law.pace.edu/cisg/text/treaty.html. For a 
detailed analysis of CISG, please refer to Stefan Kröll, Loukas Mistelis, María del Pilar Perales 
Viscasillas, UN Convention on Contracts for the International Sale of Goods (CISG) –
Commentary (C.H. Beck, 2011).
Similar provisions may be found in the Principles of European Contract Law (1999) (available at 
http://frontpage.cbs.dk/law/commission_on_european_contract_law/PECL%20engelsk/engelsk_p
artI_og_II.htm, which provide, at Article 9:501 (Right to Damages), the following:
‘1) The aggrieved party is entitled to damages for loss caused by the other party's non-
performance which is not excused under Article 8:108.
(2) The loss for which damages are recoverable includes:
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5.3.1 Loss Suffered (‘damnum emergens’)
In the context of investment disputes, damnum emergens regards the loss suffered (or 
actually incurred) by an investor as a result of a harmful act or omission attributable to 
the host state.  Damnum emergens relates to cases when the damage has been suffered 
by the investor, and such damage corresponds to an actual, already incurred loss.  For 




Damnum emergens can include the costs made by the investor for the purposes of 
setting-up and developing its investment, and which the investor can no longer benefit 
from as a result of the host state's acts.  Damnum emergens is used, with this meaning, in 
several arbitration cases.  For instance, in the annulment proceedings in the case of MTD 
Equity Sdn Bhd. & MTD Chile v. Chile, the tribunal held that MTD requested ‘all 
damages to which it may be entitled under applicable law, including, without limitation, 
(a) all damnum emergens suffered by MTD as a consequence of the Respondent's breach 
of the Investment Contracts and the Treaty, including the amounts invested under the 
Investment Contracts and all costs and expenses incurred by MTD in its efforts to carry 
out the Project […].’
672
In certain scenarios, damnum emergens is also construed as including the costs incurred 
by an investor in relation to its pre-investment actions such as the participation to a 
tender, if the investor’s envisaged participation is denied by the host state in breach of 
the applicable standard of fair and equitable treatment applicable to the investor.  This 
subject was raised in the case of Lemire v. Ukraine, where the arbitral tribunal, with the 
vote of the majority of its members, recognized the claimant’s rights to damages 
included lucrum cessans, while arbitrator Dr. Jürgen Voss expressed the idea that the 
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investor may only have a claim in relation to damnum emergens based on the costs 
incurred in relation to a tender to which the claimant participated.
673
In view of the broad applicability of the damnum emergens reparation standards in 
investment disputes, the current section analyses which valuation approach is the most 
appropriate for the calculation of losses affecting an investment and corresponding to 
damnum emergens.
(i) The Asset Based Approach
Given the fact that damnum emergens regards losses suffered and sunk costs 
(and such costs correspond mainly to the money spent for the purchase of 
assets and services), while the asset based approach takes into account the 
value of assets and services, it may be affirmed that damnum emergens may 
be calculated by employing the asset based approach. 
However, not all methods pertaining to the asset based approach are suitable 
for determining damnum emergens, but mainly the method based on the 
value of invested amounts, which is grounded on the computation of the 
actual costs made by the investor for the development of its investment.  In 
addition to such method, the book value method can also be used for 
calculating costs incurred by the investor, and, consequently, damnum 
emergens.  In such case, the main condition which would enable the 
application of this asset based method relates to the sunk costs being properly 
recorded in the accounting documents of the corporate vehicle(s) used for 
developing the investment.
The other main methods within the asset based approach (i.e., the 
replacement value method and the liquidation value method) may not be 
adopted in view of establishing damnum emergens.  While the replacement 
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value method relates to the amounts potentially required, as at the valuation 
date, for setting-up another investment with the same features with the 
investment subject to valuation, the liquidation value method takes into 
account the amounts which may be obtained following a potential winding up 
procedure concerning the investment subject to valuation.  Because 
replacement value and liquidation value methods do not focus on the costs 
actually incurred by the investor, such methods are unsuitable for assessing 
the loss actually incurred by the investor as a result of the negative 
interference of the host state.
(ii) The Market Based Approach
The market based approach assesses value based on financial information 
indicating the prices obtained in prior transactions having the same object or 
a similar object with the one subject to valuation.  The valuation of an 
investment under the market based approach also reflects the value of several 
intangible elements which may be obtained by investors as a result of 
business acumen and not necessarily as a result of incurring costs (e.g., the 
competitive position on a new market, goodwill developed as a result of 
professional business conduct, clientele).
Thus, while, on one hand, the market based approach assesses the valuation 
object based on market information, and, on the other hand, damnum 
emergens regards the damage actually suffered by an investor and the 
expenses actually incurred, it may be concluded that the market based 
approach cannot play a principal role in the calculation of damnum emergens.
However, the market based approach may come into play for the purposes of 
confirming the actual extent of damnum emergens in those cases when there 
is a doubt that the expenses incurred by the investor when developing its 
business have not been made in accordance with market terms.  In this 
scenario, when the tribunals called to decide the extent of damnum emergens
have evidence that the investor has over-paid for certain assets or services 
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during the process of developing its investment, it may be possible that the 
costs of certain assets or services comprised in the total amount pertaining to 
damnum emergens are verified by using the market based approach.  
Nonetheless, in such cases, the market based approach has a reduced 
applicability related to damnum emergens, and is limited to confirming the 
value of specific assets or services for the value of which additional market 
related confirmations are required.
(iii) The Income Based Approach
The valuation methods belonging to the income based approach are based on 
the estimated cash flows to be generated by the investment subject to 
valuation during its estimated life.  The total envisaged cash flows are not 
used as such, but are reduced, using a discount rate, so as to reflect their 
value as of the date of the award.  As the income based methods (such as the 
DCF, the Capitalized Cash Flow, and the Adjusted Present Value methods) 
do not focus on the amounts invested by the investors for the purposes of 
developing their affected investments, such methods are inappropriate for the 
purposes of establishing damnum emergens in investment disputes.
Unlike the market based approach (which may play, in certain cases, a 
secondary role related to confirming specific costs used in the calculation of 
damnum emergens), the income based approach is cash-flow related and thus 
has no features which would enable its use for  the calculation of damnum 
emergens.
5.3.2 Loss of Profits (‘lucrum cessans’)
The concept of loss of profits (or lucrum cessans) indicates the lost profits which an 
investor would have derived from its investment under normal circumstances, if a 
harmful act or fact attributable to the host state had not occurred.  In investment 
disputes, the concepts of lucrum cessans and lost profits are sometimes used 
interchangeably.  Lost profits are awarded by arbitral tribunals when they establish, with 
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certainty, that such profits would have been most probably derived by the investor if its 
investment had remained unaffected by the host state’s interference.
The loss of profits may derive, among others, from a breach or a cancellation of contract 
depriving the investor of the financial proceeds arising from the respective contract, or 
from a legislative amendment adopted by the host state with a damaging effect for the 
investment.  Such was the case in Archer Daniels Midland Company v. Mexico, where 
the arbitral tribunal found that the claimant was negatively affected by the host state’s 
actions and had to be compensated for lost profits.  In this case, the loss of profits 
resulted from a dramatic decrease of the claimant’s sales following the enactment by 
Mexico of a new tax legislation which was unfavourable to the claimant’s business.
674
  
The tribunal noted as follows:
281. […] compensation encompasses both the loss suffered (damnum emergens) 
and the loss of profits (lucrum cessans).  Any direct damage is to be 
compensated.  In addition, the second paragraph of Article 36 [of the 
International Law Commission's Articles on State Responsibility]
675
recognizes 
that in certain cases compensation for loss of profits may be appropriate.
285. In the Tribunal's view, lost profits are allowable insofar as the Claimants 
prove that the alleged damage is not speculative or uncertain – i.e., that the 
profits anticipated were probable or reasonably anticipated and not merely 
possible.
676
The above interpretation taken by arbitral tribunals with respect to the conditions of 
lucrum cessans is reinforced by the legal doctrine.  Prof. James Crawford, in his 
commentary on art. 36 of the International Law Commission's Articles on State 
Responsibility, states that: ‘an anticipated income stream has attained sufficient 
attributes to be considered a legally protected interest of sufficient certainty to be 
                                                          
674
Daniels Midland Company and Tate & Lyle Ingredients Americas, INC. v. The United Mexican 
States, ICSID Case No. ARB(AF)/04/05, (Additional Facility Rules), chapter Eleven of the North 
American Free Trade Agreement, Award of 21 November 2007, para. 287, available online at 
http://www.italaw.com/sites/default/files/case-documents/ita0037_0.pdf, accessed on 21 
November 2012.
675
Addition of the author.
676
Daniels Midland Company and Tate & Lyle Ingredients Americas, INC. v. The United Mexican 
States, supra note 674, paras. 281, 285 and 286.
269
compensable.  This has normally been achieved by virtue of contractual arrangements 
or, in some cases, a well-established history of dealings’.
677
In view of the wide application of the lucrum cessans standard in investment disputes 
(and similar to the analysis made with respect to damnum emergens), the following sub-
sections examine which valuation approaches are suitable for the assessment of lucrum 
cessans, as detailed below.
(i) The Asset Based Approach
Because, on one hand, lucrum cessans regards the profits which would have 
been normally derived from an investment in the absence of interference 
from the host state, and, on the other hand, the assessment of lost profits may 
not be carried out based on past registrations in the investment’s financial 
documentation, nor on the past expenses incurred by the investor and 
recorded in the accounting books, the asset based approach may be deemed 
improper for the calculation of lost profits.  Although usually there may be a 
connection between the level of expenses already incurred for the 
development of an investment, and the future profits to be generated by the 
respective investment, the asset based approach does not offer the necessary 
tools for ascertaining the value of lost profits, but instead can indicate other 
value parameters, such as book value, replacement value or liquidation value 
for the same investment.
(ii) The Market Based Approach
The market based approach is centred on the value exchanged in an actual or 
potential transaction in which the affected investment would be sold by a 
willing seller to a willing buyer.  From this perspective, the market based 
approach cannot be involved in the calculation of lucrum cessans, since this 
approach is unable to indicate the future profits of a business.
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This conclusion is applicable even though some methods pertaining to the 
market based approach establish the market value of the investment subject 
to valuation based on revenue indicators, such as EBITDA (i.e., Earnings 
Before Interest, Taxes, Depreciation and Amortization) and EBIT 
(i.e., Earnings Before Interest and Taxes).  Although these revenue indicators 
may be used when calculating an investment’s value under the market 
approach,
678
the indicators themselves do not involve a clear calculation of 
the future profits to be generated by the investment in the absence of 
interference of the host state with the investment.  Thus, the market based 
approach, even when implemented through the EBIT or EBITDA methods, 
does not offer the elements required for the calculation of the lost profits to 
be generated by an investment, nor of lucrum cessans.
(iii) The Income Based Approach
As detailed under chapter 4, the income based approach relies on an 
investment’s past economic performance in order to assess the value of future 
cash flows and, respectively, profits which would likely be incurred by the 
same investment in the future.
One of the main arguments relevant for the application of the income based 
approach for establishing loss of profits relates to the requirement expressed 
by Prof. Crawford, namely that lucrum cessans must have ‘sufficient 
certainty [in order] to be compensable’.
679
  As explained in chapter 4, the 
income based approach reflects in the valuation result only those future 
earnings for which, based on previous operations, there is a high degree of 
probability to also occur in the future, if the investment subject to assessment 
is managed as usual.  Thus, it can be affirmed that the requirement of 
‘sufficient certainty’ for loss of profits to be incurred by an investment is 
paralleled, in case of the income based approach, by a requirement of a 
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‘sufficient track record’ indicating the most probable level of profits to be 
incurred by the same investment.  The reliance on the actual track record 
allows the arbitrator to establish both if the investment will, most probably, 
continue to generate cash flows, and the level of the envisaged profits which 
are lost by the investor following the host state’s actions.
680
In view of the above, it can be affirmed that the income based approach (and 
the methods pertaining to such approach) are appropriate for determining the 
lost profits (lucrum cessans) which would have been registered by the 
investment in the absence of negative actions of the host state.
5.3.3 Summary
In light of the above, the asset based approach (implemented through the invested 
amounts and the book value methods) is the most appropriate valuation instrument for 
the calculation of damnum emergens.  However, since the other methods pertaining to 
the assed based approach (e.g., the liquidation value method) may not be applicable for 
the calculation of damnum emergens, a perfect correlation between damnum emergens
and the asset based methods cannot be established.
On the other hand, lucrum cessans can be assessed on the basis of income based 
valuation methods (e.g., the DCF method).  The ability of such methods to estimate 
future revenues is however conditional upon the evidence available with respect to the 
investment’s track record of earnings, and the certainty that the respective earnings will 
continue during the investment’s estimated life duration.
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6. CONCLUSIONS – Advantages and Disadvantages of Valuation 
Approaches, Mutual Superiority of Valuation Approaches, and Future 
Options
The analytical and comparative assessment of valuation approaches and methods as 
outlined in chapters 2 to 5 above indicates that (i) all valuation approaches available in 
investment arbitration have advantages and disadvantages; (ii) the existing valuation 
approaches are in a relationship of mutual superiority; and (iii) several aspects can be 
improved in terms of the future implementation of valuation matters in investment 
arbitration.
These concluding statements are detailed in the three sub-sections below: sub-section 
6.1 summarises the three main advantages and disadvantages of each valuation 
approach; sub-section 6.2 explains why, based on the existence of both advantages and 
disadvantages in case of all approaches, the valuation approaches can be regarded as 
being in a relationship of mutual superiority; and sub-section 6.3 offers potential 
suggestions for the improvement of the current valuation practice in investment 
arbitration on the basis of the existing (imperfect) valuation instruments.
6.1 Main Advantages and Disadvantages of Valuation Approaches in 
Investment Arbitration
6.1.1 Advantages and Disadvantages of the Asset Based Approach in 
Investment Arbitration
The topics analysed in the thesis indicate that the asset based approach benefits from 
several advantages which recommend its application in investor-state disputes.  Firstly, 
the asset based approach, implemented through its multiple valuation methods, may be 
applied in most scenarios encountered in investment arbitration.  This is a result of the 
fact that most investments set up by foreign investors in host countries have a material, 




  Thus, the asset based approach can be employed in the largest 
number of investment disputes to assess the value of investments at the centre of arbitral 
proceedings based on the value of their tangible components.
The asset based approach can be applied to investments ranging from start-up 
investments to operating businesses qualifying as going concerns and to financially 
distressed investments as long as the respective investments have a tangible component 
which is also reflected in accounting documents.
682
  The existing investment arbitration 
practice indicates that, in relation to start-up investments and operating investments, the 
invested amounts (or sunk costs) method and the book value method (including the 
adjusted book value method) can be used, while for investments in financial difficulties 
the liquidation value method is preferable.
In addition to its versatility, another advantage of the asset based approach is that it 
requires tangible evidence for the purposes of assessing the value of investments, such 
as receipts attesting expenses, paid invoices and accounting documents.
683
  As a 
consequence of relying predominantly on solid evidence and less on assumptions, 
valuations carried out in investor-state disputes through the asset based approach have a 
lower degree of subjectivity and involve less speculative elements when compared to 
valuations made pursuant to other valuation approaches, such as the income based 
approach which involves to a large extent assumptions regarding the future revenues to 
be generated by the investment subject to valuation.
However, the abovementioned positive points are doubled by several downsides to the 
asset based approach.  In this respect, it is noteworthy that certain intangible assets 
pertaining to the investment which is subject to assessment, such as goodwill, market 
share and client base, are either undervalued or even completely omitted under the asset 
based approach during the process of assessing the value of investments at the centre of 
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  Since such intangible assets are not registered in accounting documents, in 
most cases it is impossible for arbitrators or valuation experts to allocate a specific 
monetary value to them if the asset based approach is used.  As a result, such types of 
intangibles can be completely disregarded under the asset based approach even though 
goodwill and market share can influence the financial benefits which investments could 
bring to their owners and, consequently, the overall value of investments.
Furthermore, under the asset based approach, investments are regarded more as 
assemblies of assets and less as income producing enterprises, and the income 
generating capacities of the investments subject to valuation are not factored in the 
valuation process.  From this perspective, the research indicates that the asset based 
approach disregards the main purpose considered by investors when setting-up 
investments, namely that of obtaining revenue and generating profit.
685
  Thus, in cases 
when the investment subject to assessment is an operating entity with a proven track 
record of earnings and with legitimate expectations of continuing to produce revenues, 
the application of an asset based valuation method would ignore the main value driver 
considered by investors and attribute no value to the future revenues to be produced by 
the investment, thus leading to valuation results far below the ones obtainable under the 
income based approach with respect to the same investment.
Another disadvantage of the asset based approach results from the fact that not all 
expenses incurred by investors for the development of investments are registered in the 
investments’ accounting books,
686
as can be the case for out-of-pocket expenses or ‘off-
balance sheet’ (OBS) commitments.  Thus, valuations carried out pursuant to the asset 
based approach can overlook several costs which investors have actually incurred in 
relation to their investments but which cannot be evidenced by accounting 
documentation.  In such cases, asset based valuations may not reflect the actual amounts 
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spent for developing an investment at the centre of the dispute but only the lower values 
which can be proven by investors by way of documentary evidence.
6.1.2 Advantages and Disadvantages of the Market Based Approach in 
Investment Arbitration
The thesis comes to the conclusion that the primary advantage of the market based 
approach is that, in most cases, it uses actual and objective data from past transactions 
and business deals connected, directly or indirectly, to the investment subject to
valuation and in relation to which the valuation experts or arbitrators have knowledge or 
which are publicly known in a specific market.  As a result, the valuation results 
obtained under the market valuations approach are less subjective when compared to the 
income based approach, which relies more extensively on assumptions and forecasts.  
Such objectivity is maximised under the share prices method which is implemented 
based on the prices of shares of public companies,
687
where share prices are publicly 
available to any interested person and are therefore easily verifiable.
Another positive aspect relates to the fact that, under the market based approach, the 
investment's value is equal to the value obtainable by the investor if it were to sell its 
investment to a willing buyer, at a certain date, without any compulsion to sell or to buy 
being involved.
688
  Consequently, the market based approach is better connected with 
the economic realities as of the valuation date, unlike the asset based approach which 
often relies on the historic costs incurred by the investor in the past for acquiring the 
assets used for the development of its investment, even though such historic costs may 
no longer be applicable for the purchase of the same assets as of the valuation date.  In 
other words, the market based approach indicates the amount an investor would obtain 
for its investment on the open market at a certain date, not the amount it spent for its 
investment (which is indicated by the asset based approach), and also not the aggregated 
and discounted value of future revenues to be generated by the investment (which are 
established by the income based approach).  From this standpoint, the market based 
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approach can be considered the most direct and intuitive valuation instrument, provided 
that the relevant comparable businesses and reference prices can be identified for 
valuation purposes.
In addition, the market based approach assesses the value of each investment seen as a 
whole, not as a sum of the investment’s constituent parts.
689
  The intangible elements, 
such as goodwill, market position and client base, which pertain to the investment, are 
taken into account implicitly in a market based valuation without requiring extensive 
mathematical calculations to this end.  The fact that the market based approach does not 
involve a split between tangible and intangible assets pertaining to an investment, and 
does not require extensive computations, makes the approach relatively simple to 
implement in investment arbitration cases.
The main disadvantage in the use of the market based approach in investor-state disputes 
is that a market for certain investments may not exist.
690
  Since investments at the centre 
of arbitral disputes are in most cases very complex enterprises and of considerable 
proportions (which, among others, enable investments to contribute to the host states’ 
development), there are cases when no market for such investments can be identified 
because there are no willing buyers and/or sellers for such large businesses.  In these 
cases, it is impossible to apply a market based method for the assessment of a particular 
investment at the centre of an investment dispute due to the inexistence of the necessary 
data with respect to the potential prices required for valuation.  Thus, unlike the asset 
based approach, which to some extent can be applied to all investments with a tangible 
component and with their accounting documents in place, the market based approach 
can be applied only in situations where a market exists for the investments subject to 
valuation or parts thereof.
Nonetheless, even when a market exists for businesses within the same category with the 
investment subject to assessment in an investment dispute, another issue which may 
obstruct the application of market based methods in investment disputes relates to the 
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existence and selection of relevant comparables (i.e. investments similar to the ones 
involved in the investment dispute and which have been transacted on the market).
691
  
As mentioned above, due to the complex nature of investments, in most cases it can be 
difficult to discover appropriate comparables. As a result, the market based approach can 
become inapplicable in a substantial number of investment disputes.
Finally, because the market based approach is implemented through the application of 
comparables or, in some cases, economic indicators (such as EBIT and EBITDA),
692
the 
outcome of the valuation process depends on the selection of such comparables and 
indicators.  As a consequence, the outcome of valuations based on these types of 
information can be biased and inaccurate if the valuation exercise considers mainly 
comparables with extreme values (those with either the largest or smallest values).  This 
is an aspect which can render the market based approach unreliable in certain investment 
disputes.
6.1.3 Advantages and Disadvantages of the Income Based Approach in 
Investment Arbitration
With regard to the income based approach to valuation, the analysis carried out in this 
thesis points out that its main advantage is the capacity to reflect, in valuation results, the 
revenue generating potential of investments.  The income based approach is centred 
primarily on the monetary value that the investment would generate over time for its 
owner if it were to continue operating as usual.
693
  Unlike other valuation approaches, 
this approach is not centred on what the investor has spent for the purposes of 
developing its investment (as is the case under the asset based approach), nor the amount 
which would be obtained in a sale of the investment to a third party potential buyer (as is 
the case under the market based approach).  From this perspective, the income based 
approach considers to the greatest extent the primary purpose envisaged by investors 
when setting-up and developing investments, namely to generate revenues and to obtain 
                                                          
691
Chapter 3, Section 3.3.2.
692
Chapter 3, Section 3.3.4.
693
Chapter 4, Introductory section.
278
profits, and not to recover their historical expenses or sell their investments, which in 
most cases are secondary and self-implied purposes for investors.
Another advantage is that the income based approach considers both tangible and 
intangible assets of the investments when assessing the overall value of investments.  
The income based approach calculates the value of investments at the centre of disputes 
on the basis of the past history of earnings proven by such investments,
694
thus indirectly 
taking into account, among other value indicators, the goodwill, market share, clientele, 
know-how and other similar intangibles which can influence the value of investments 
because of their income generating capacity.  This element differentiates the income 
based approach from the asset based approach, which considers only the investment’s 
constituent assets which are registered in accounting documents and disregards the 
goodwill, know-how etc. which are not registered in accounting records.
Also, as a positive point, the income based approach has the ability to reflect investment 
risk in the overall valuation results.  This is achieved by applying, during the valuation 
exercise, a discount rate to the estimated revenues to be generated by the investment 
during its future activities.
695
  As the discount rate reflects the foreseeable risks expected 
to impact the investment over its estimated lifespan (e.g., changes in market conditions, 
variations of prices and currency related matters), the income based approach considers, 
unlike other valuation approaches, the probable economic and political difficulties 
incumbent upon the investment subject to assessment in an investment dispute.
At the same time, the thesis identifies that the main disadvantage of the income based 
approach relates to the possible speculative elements and assumptions that may be 
inherently involved in its application.  The income based approach relies on the past 
track record of earnings in order to forecast future revenues that might be generated by 
the investment subject to valuation.
696
  However, there is no certainty that such future 
revenues will actually be registered by the investment.  This is because a variety of 
                                                          
694
Chapter 4, Section 4.1.2.
695
Chapter 4, Section 4.1.2.3.
696
Chapter 4, Section 4.1.2.2.
279
events which may occur during an investment’s life and which cannot be predicted at the 
valuation date could come into play later on, such as the occurrence of new technologies 
or legislative restrictions.  As a result, the estimated future earnings used as indicators of 
an investment’s value are based to a great extent on suppositions and, therefore, involve 
a significant speculative element.  Similarly, the discount rates used by the income based 
approach are also established by taking into account the main risk factors which are 
expected to influence the investment’s future activity.  Nonetheless, the concrete hazards 
which will be faced in reality by the investment during its actual lifetime, such as 
financial crises and accidents, cannot be predicted with complete certainty at the 
valuation date.  Thus, the process of selecting the risks to be reflected in the discount 
rate as well as the actual discount rate to be applied in the income based approach can 
represent a subjective element, based on multiple assumptions. This is an aspect which 
renders valuations under the income based approach more speculative and, therefore, 
subject to challenge in the context of investment disputes.
Another shortcoming is the possibility that the income based approach can only be 
applied to cases with well-established investments with a proven track record of 
earnings and profitability which qualify as going concerns and which are able to provide 
extensive data on their past streams of cash flows in order to allow the estimation of 
future revenues.
697
  Consequently, the income based approach proves inadequate in 
principle for investments with a short lifespan of up to two or three years.  As such, for 
investments which have an insufficient history of earnings, an informed estimation of 
their probable future revenues is usually impossible. This triggers the inapplicability of 
the income based approach for the purposes of assessing their overall value.  This 
feature contrasts the income based approach with the asset and market based approaches, 
which in most cases are able to assess the value of start-up investments.
The application of the income based approach in investment arbitration is further 
circumstantiated by the fact that this approach can be successfully applied only if 
specific types of evidence are made available during the proceedings, such as statements 
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of comprehensive income (or income statements), long term contracts and/or business 
plans.
698
  This evidence related requirement is additional to the requirement regarding 
the investment subject to an income based valuation qualifying in principle as a going 
concern.  Thus, the application of the income based approach in the context of investor-
state disputes is narrowed down to a rather small number of cases, unlike the asset based 
approach which can be applied to most investments at the centre of investment 
arbitration proceedings as long as such investments have a tangible asset base.
6.2 Relationship between Valuation Approaches
Despite the fact that each valuation approach comprises several valuation 
methods used for the implementation of valuations, the multitude of valuation 
approaches and methods cannot be construed as an indicator that a complete 
valuation instrument exists.  On the contrary, the development of a large number 
of valuation methods points out that the pre-existent valuation approaches and 
methods were to a certain extent unsatisfactory and needed improvement for the 
purposes of attaining an accurate assessment of the value of investments (and 
businesses in general).
699
  The methods involved in the application of valuation 
approaches, as presented in chapters 2 to 4 of the thesis, indicate that the more 
recent valuation methods are aimed at filling in the gaps and deficiencies of 
previous methods.  For instance, the adjusted book value method applicable in 
investor-state disputes
700
may be regarded as a particular development of the 
book value method in which initial book values are also adjusted by reference to 
market values as of the valuation date in order to obtain an improved accuracy of 
the valuation result.  In the context of investor-state disputes, such evolutions can 
improve valuation results and the outcome of arbitration proceedings.
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Based on the fact that all valuation methods have advantages and disadvantages, 
the research demonstrates, while also confirming the initial research ideas, that, 
presently, no perfect or complete valuation method exists and, furthermore, that 
it is impossible to identify a valuation method with the potential to be 
successfully applied in all circumstances encountered in investment arbitration.  
The impossibility to consider a valuation method as appropriately applicable in 
all circumstances that arise in investor-state disputes is doubled by another 
finding of the research.  This indicates that particular valuation methods –
although imperfect from an investment arbitration perspective – are better suited 
than others to the assessment of the value of investments in the different contexts 
of such disputes.  Chapter 5 analyses which valuation approaches and methods 
are more appropriate for the valuation of specific types of investments
701
as well 
as for the calculation of the value of investments based on different types of 
information available to arbitral tribunals
702
and/or in the context of different 
types of damages caused to investments by the host states’ actions.
703
The thesis comes to the conclusion that valuation approaches and methods used 
in investment arbitration are in a relationship of mutual superiority, as some 
valuation methods can assess the value of investments in circumstances where 
other methods prove ineffective. Simultaneously, the same valuation methods 
which are ineffective in certain cases can prove useful for the assessment of 
different investments with other features and/or if the contexts regarding the 
investments subject to dispute and valuation change.
As an example of the above, in chapter 5 the thesis analysed the reasons why in 
investment arbitration cases where tribunals are required to assess the value of an 
investment which qualifies as a ‘going concern’, the income based approach 
implemented through the DCF method is more effective when compared to other 
valuation methods under the market based and asset based approaches.  On the 
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other hand, when assessing the value of investments in financial distress in the 
context of investment arbitration proceedings, the income based approach as well 
as the market based approach are in principle inapplicable, and a valuation 
method pertaining to the asset based approach, such as the liquidation value 
method, would need to be applied by arbitral tribunals for investment valuation
purposes.  The thesis includes (predominantly in chapter 5 which makes a 
comparative analysis of valuation approaches used in the investment arbitration 
context) extensive sections which uphold the conclusion of mutual superiority of 
valuation approaches and methods in different investment arbitration contexts.
Moreover, due to the mutual superiority of valuation instruments, a ranking of 
valuation approaches was not able to be formulated.  Although, among other 
aims, the thesis initially intended to establish an order of preference and even a 
ranking of valuation approaches used in investor state-disputes, the research 
could not identify arguments that upheld the possibility of creating such 
delimitation between valuation approaches and/or methods.
6.3 Future Options for Possible Improvement of Valuation Aspects in 
Investor-State Disputes
In the absence of a complete valuation instrument and given the mutual 
superiority of valuation approaches and methods, arbitral tribunals have the task 
of electing, on a case-by-case basis (in most instances on the basis of 
submissions from parties and valuation experts), the valuation tools which are 
acceptable in each investment dispute, by reference to the investments’ specific 
features and the overall context of the dispute.  As detailed in section 6.2 above, 
in essence, arbitral tribunals must operate with the imperfect valuation 
instruments currently available, and manage such tools to obtain accurate results.  
The management of valuation instruments implies the selection by arbitral 
tribunals of the valuation approaches and methods which demonstrate the best 
compatibility with the investment at the centre of the dispute as well as with the 
overall context created by the type of investment, the type of available evidence 
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or the type of damage incurred by investors.  In the absence of compatibility 
between the valuation tools used in a particular dispute and the investment 
context, the valuation results, as well as the overall outcome of the arbitration 
proceedings, are likely to be jeopardised or distorted.
At the same time, even though arbitrators must select and/or allow the 
application of appropriate valuation tools during the process of ultimately 
deciding upon quantum issues in investment disputes, the legal documents that 
regulate the activities of arbitral tribunals do not include detailed rules for the 
selection and application of valuation instruments in investment arbitration.  In 
view of this, the research indicates that the current valuation practice 
implemented in investment disputes requires improvement in several significant 
ways.  If applied, such potential improvements would contribute to the 
implementation of a scientific approach to quantum related matters, to a 
reduction in the subjective matters incumbent in valuations, and to the 
improvement of predictability of valuations made in the context of investment 
disputes.
The potential improvement of valuation related matters in investor-state disputes 
could be achieved through the implementation of the following aspects:
(a) From a theoretical perspective: appropriate detailed practical guidelines to be 
used in investor-state disputes in relation to the selection and application of 
valuation methods in particular contexts should be elaborated.  It would be 
recommended that such a process be carried out by or with the involvement 
of the IVS or other similar valuation bodies, and with the support of 
professionals involved in valuation matters of investment disputes.  The 
research indicates that such guidelines would need to explain how arbitrators 
should select the appropriate valuation instruments to be used for the 
assessment of the value of investments by reference to at least (i) the type of 
investment involved; (ii) the category of evidence available; and (iii) the type 
of damage incurred by the investment/investor (damnum emergens and/or 
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lucrum cessans) – aspects which have been identified herein as the main 
factors which can impact the selection of valuation methods and the outcome 
of valuations.
704
(b) From a regulatory perspective: specific rules to be applied for valuation 
matters in the quantum phase of investment arbitration proceedings should be 
enacted by relevant decision factors in order to ensure the observance by 
arbitral tribunals of the practical guidelines referred to above, and thus to 
trigger the accurate and uniform assessment of the value of investments.  As 
such decision factors are the states which are signatory parties to the ICSID 
Convention
705
and which in most cases are also required to pay damages to 
foreign investors as a result of valuations carried out during investment 
disputes, it can be expected that there would be a genuine interest for states to 
clarify and regulate the implementation of valuation matters in investment 
arbitration as well as to obtain predictability with regard to valuation results.
In this respect, it is relevant that the provisions of the ICSID Convention are 
complemented by the Regulations and Rules adopted by the Administrative 
Council of ICSID, which were last amended in 2006 and which are also 
applicable in investor-state disputes.  Currently, the Regulations and Rules 
include ‘Administrative and Financial Regulations; Rules of Procedure for 
the Institution of Conciliation and Arbitration Proceedings (Institution 
Rules); Rules of Procedure for Conciliation Proceedings (Conciliation 
Rules); and Rules of Procedure for Arbitration Proceedings (Arbitration 
Rules)’.
706
  Due to the existence of such documents ancillary to the ICSID 
Convention, the enactment of specific valuation related rules would not 
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require a cumbersome amendment to the ICSID Convention but instead 
could be achieved through either (i) the amendment of the ICSID Rules of 
Procedure for Arbitration Proceedings or (ii) the enactment, in addition to the 
existing Regulations and Rules, of new and specific rules of procedure for 
valuation matters to be applied in disputes before ICSID.
707
(c) From an administrative perspective: when relevant information is available, 
arbitral tribunals should mandatorily cross-examine, or order the cross-
examination of, the investments subject to assessment in investor-state 
disputes by at least two different valuation methods.  Such different methods 
should preferably be selected within two valuation approaches, in order to 
ensure multiple valuation perspectives over the investment subject to 
assessment.  For instance, at least one method pertaining to the market based 
approach (e.g., the share prices method) and one method from the income 
based approach (e.g., the DCF method) should be applied for the valuation of 
a going concern investment.  Similarly, an asset based method (e.g., the 
liquidation value method) and a market based method (e.g., the offerings 
based method) should be used to assess the value of an investment in 
financial difficulties.
(d) From a judicial perspective: the exercise of arbitral tribunals’ discretionary 
powers to depart from scientific valuation results in investment arbitration 
proceedings should be minimal.  As mentioned under chapter 3, in 
investment arbitration practice there have been several cases when tribunals 
deviated from the results of valuation exercises carried out by specialised 
professionals and established the value of investments based on so-called 
‘equitable considerations’,
708
but without a clear scientific basis for 
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establishing specific values nor with an economic ground for increasing or 
decreasing valuation results when establishing the value of investments.  As 
this practice lacks a scientific basis and is to a great extent subjective and 
grounded on the arbitrators’ opinions, experience and perceptions, its 
incidence in investment arbitration should be minimised through the 
enactment of specific rules restricting the arbitral tribunal’s possibility to 
depart from the valuation outcomes by more than a certain margin (e.g., a 
percentage of the valuation result) and only in specific circumstances 
motivated by economic grounds and/or judicial precedents.  Such specific 
rules could also set forth the necessity for arbitral tribunals to analyse in 
distinct stages of arbitration proceedings (1) the matters relating to the 
breaches which negatively affect the investment at the centre of arbitration 
and (2) the issues regarding the value of the affected investment and/or the 
damages suffered by it.  In this manner, although there may be things to be 
appreciated subjectively by arbitral tribunals in stage (1) referred to above, 
the equitable considerations which may be involved for such appreciation 
would not be mixed with, or go against, the technical quantum / valuation 
aspects to be considered in stage 2 above. Thus, through the implementation 
of this 2-stage process, the assessment of the value of investments would be 
better protected against discretionary judgments that might be made by some
arbitral tribunals.
Should any or all of the above be implemented in investment arbitration, the 
valuation related matters could be improved in terms of predictability and 
consistency in application, thus leading to better results for all actors involved in 
investor-state disputes.  The fact that the mechanisms for the settlement of 
investor-state disputes are relatively recent and have not yet developed extensive 
formulas regarding the calculation of the value of investments leaves open the 
possibility for future adjustments – such as the ones mentioned above – in 
relation to the processes and instruments involved in the assessment of the value 
of investments at the centre of international investor-state disputes.     
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